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INTRODUCTION -

Reilly Tar and Chemical Corporation suhmits this brief in
support of its earlier filed Memoranda in support of Reilly's motion to
compel .~ 1/ . The submission df an‘additional brief is necessary to
clarify the effect of Judge Magnuson s Order of August 25, 1983 granting
the State's partial summary Judgment motion with . respect to Reilly's

settlement defense on the motion to compel. In addition, since.the .

'original briefs were filed Reilly has taken the depositions of certain

nonlawyers employed by the City of St Louis Park ("City") and the State
of Minnesota ("state"). Dur1ng the depositions of Harvey McPhee,
Clarence A. Johannes, Edward M. Wiik and. Dale Wikre, counsel for
plaintiffs State and City 1nterposed obJections to questions asked of the
witnesses based on the attorney-client and work product pr1v11eges, and
instructed them not to answer. - Those instructions'were obeyed by the
witnesses. Due to a failure to resolve this discovery dispute despite an

attempt to do so pursuant to Local Rule 4(c), it has become necessary to

.seek an Order compelling discovery w1th regard to nonlawyer witnesses 1n

addition to the lawyer witnesses.

Reilly originally movedlto'compel answers to the deposition
questions propounded to the lawyer'witnesses on June 24, 1983, 1In
anticipation of this motion, and with the ohjective of forestalling

Reilly's motion to comnel, the Statejmade a motion for partial summary

1/ For the convenience of the Court, Re111y has 1ncorporated in this
Memorandum the arguments set forth in its prior briefs concerning
this motion to compel.



judgment uith respect to.Reilly‘s settlementfdefense;' Judge Magnuson
first decided that he would-hear both motions. Then, at the July 29
1983 hearing, he decided to rule first omn the motlon for summary
judgment, and to remand the_mot1on to compel back to the Magistrate. By'
agreement between the narties,fthe:notion to cOMpel was not scheduled fdf
hear1ng, pendlng a f1na1 dec1slon by the Court on the motlon for _summary |
-Judgment. . . _ .
~ on August 25, 1983 Judge Magnuson granted the- State's part1a1
summary judgment motion. Re111y f11ed a motlon for reconslderat1on or
certification for interlocutory appeal pursuant to'28 U.S.C. § 1292(b).
The Court denied the motion for.reconsideration or certification.
Thereafter; Rerlly filed withdthe Court of Appeals a Petition forHWrit ofh
. Mandamus. Mandamus was denied by the Court of Appeals on January 24; |
1984, It is with this background that this brief is submitted in support
of Re111y 8 mot1on to compel. | | |

~ Pursuant to Federal Rule of Civil Procedure 30, defendant Re111y
properly not1ced,and commenced several dep031tlons in this case._
Specifically,.Reilly deposed attormeys Robert J. Lindall and John_B. Van
de North; Jr.. on August.25 and 26, 1982, respectively. _On_April 21,
' 1983,.Reiily deposed'Gary Macomber and Rolfe Worden, and on April 26,
1983, Reilly deposed Wayne G. Popham. These witnesses represented the-
City of St. Louie Park. In these deposlt1ons, Re111y sought to determine
the background of and the circumstances surroundlng the purchase by the
City of the property formerly occup1ed by the Re111y plant. Reilly also

sought to obtain evidence concerning the intended result of a dismissal



of litigation commenced by the”MipheSOta Pollution Control Agency_(”PCA")
and the City.im.theryeer 1970. | | |
-.Severai times'throughout_theseldepositione, counsel for the

State and City and counsel repreéenting the deponents objected to the
questions asked, instructed the particular witness not to answer, and the
witnesses obeyed the instructions. |

These objections ﬁere oetensibly founded_on the attorney-ciient
relationshipe which existed Ghen Messrs. Lindall and Van.de North were
emplo&ed'ip the State Attorney.Gemerai}s office (positione which both of
them have since left) and when Messre. Macomber, Worden end Popham
represented the City. While the last three attorneys stiil represent the
City,.the questione_in the depositions inquired oniy about evente-which
took place in the late 1960's and early 1970's, long hefore the present
federal action was initiated. |

The early paragraphs of the City's-memorEhdum in opposition to
Reillyfe'motion accuse Reilly of "éamesmanship". Its reference to the
fact that the Popham law off1ce mede a determ1nat10n that the testimony
of its members would be cons1stent w1th the p031t1on of its clzent, and
that it was therefore proper for that law off1ce to represent the City in
this case, indicates to us that the Popham offlce has 1ncorrect1y
percelved Reilly's motive for deposzng members of the Popham law firm.
-Re111y s motive is simply to obtaln relevant testlmony.i It has no
interest in disqualifying the-City's counsel.

Rule 3.7 of the ABA's Model Rules of Profeseional Conduct,

adopted by the House of Delegates of the ABA on August. 2, 1983, makes



substantial changes in .the rules relatiné"to'the-lawje; as a
thness.zl Under the new rule, the prohieltiod ls-againet acting as an
advocate in a trial whete‘the'adVoeete isilikely to be a necessary
witness. The lawyer-witneee';entire law firm is no longer disqualified,

3/

as it would have been under the 1969 Code.= Thus, it would be proper
for Messrs. Popham, Worden and Macomber to testlfy and another trial
lawyer from the Popham f1rm to.try the case. Slnce many of the trial
proceedings and deposlt1ons to date have been handled by Allen
Hlnderaker, no hardshlp would be 1mposed upon the Popham firm or on the
City by such a division of respon31b;11ty.

This change in the Cede makes it highly likely, we.suggest.'that
Popham, Worden and Macomber w111 be trial witnesses. They were
1nt1mately involved in the settlement in 1972 and the making of the ‘hold
harmless agreement in 1973. It-seems’obv1ous that we should have the -
opportunity to explore their testimony in advance of trial, through
depositions. | |

On Nevember 1, 1983, Reilly also deposed Dale Wikre,,the

Director of Solid and Hazardous Waste Division of the PCA. Mr. Wikre was

formerly employed by the PCA as a geologist infthe'Special-Setvices

2/ New rule 3.7(a) reads: "A lawyer shall not act as advocate at a
trial in which the lawyer is likely to be a necessary witness . . .."

3/ The comment to the new rule reads in part: "The principle of imputed
disqualification stated in Rule 1.10 has no application to this
aspect of the problem." The committee notes also read in part:
"Second, the general rule stated in paragraph (a) has no imputed
effect so as to disqualify an advocate whose associate appears as a .
witness. The interests protected by the rule are not endangered
where one lawyer appears as a witness and another as advocate."



Sectionrof the Division of Water Quality. In the mid=-1970's he was also
the head of the Land Application Unit of the Division of Water Quality..
In this:deposition Reilly sought. to determine the scope of the 19?0
state court lawsuit’ against Reilly Tar, Mr. Wikre's understanding of the.
hold harmless agreement, and its effect on the state court litigation,
and ev1dence concerning agreements of the State with United States
Geological Service ("USGS#) and Professor'Pfannkuch at the University of
Minnesota. for research work relating to the contamination in St.'Louis
Parh.. During'this-deposition, counsel for the State objected to the
-_questions asked based on the grounds of attorney-client privilege and
"attorney work product. Mr. Wikre was 1nstructed by counsel for the State
not to answernthe questions and Mr. Wikre obeyed the 1nstructions.
In September of 1983 Reilly deposed Edward M. Wiik and

Clarence A. Johannes. Mr. Wllk wvas the former Director of the Air.
Quality Division of the Pollution Control Agency. Mr. Johannes was the
- former Director of the Water Quality Division of the PCA and’ also served
as the Chief Water Pollution,Control Engineer for the Agency. Both of
these witnesses'were.questioned on the scope of the 1970 state court
lawsuit, and were instructed by counsel not to answer the questions on
the basis of the attorney-client privilege. |

| Similarly, Mr. McPhee, the Director of'Inspections for the City
and the former Director of Public Health for the City of St. Louis Park
was.questioned during his deposition on documents and a meeting which
related to the scope of the 1970d1avsuit-and he was instructed not to

answer the questions on the basis of work product and'attorney-c1ient'



privilege and Mr. McPhee obeyed tﬁé'instruqtidns. In renewing the motion
to compel, Reilly requests that these non-lawyer deponents also be -

compelled to answer deposition questiomns.

'BACKGROUND FACTS

The instant federal case arose in September, 1980, when the
Uni;ed States of Amgrica file& suit'against Reilly and others under the
:provisions of the Resource Conservation and Recovery Act of 1976
("RCRA"). After the-Comprehensive Environmental Response, Cqmpensation,
and Liability Act of 1980 ("CERCLA").was_passed, the United States
amended its complaint to allége'claims_under that act as well. At
various time#, the State, the City of St. Louis Park, and the City of
Hopkins were gran;ed 1ea§e to intervene'as pafties plaintiff, and each
filed separate compiainta, assertiﬁg claims under both RCRA and CERCLA as
wéll as various state iaw claims.

All of fhe claims reiate to-allegéd contaminatiop.of-the soil
and groundwatef in and around thé site in St. Louis Park of a coal tar
refinery and wood treatment plant bperated by‘Réilly from 1917 until its
"closing in 1972. This allééédncOntamination was also the subjéct of a

suit filed in 1970 by the State and the City against Reilly in state

court. State of Minnesota, et al. v. Reilly Tar & Chemical Corp., Minm.
Fourth Jud. Dist., File No. 670767, °

Reilly-hasfcohténdég ;hat the clgims in.intervention of bﬁth the
‘State and St. L&his Péri ;ef;JAAﬁﬁf;miséd-éﬁd.fﬁily settled in 1972-73

when the firsf'&tate'coﬁrtflawsui;f?ap résolved. That resolution



1nvolved purchase of the Rezlly plant site by the Clty, pursuant to the
terms of a Purchase Agreement, formal d18m138a1 of the lawsuit by the o
City; delrvery of a hold. harmless agreement from the City to Rexlly, and
an 1mp11c1t acceptance of and acqulescence in. the settlement of the
1awsu1t by the State through both its actlons and 1nactxons. Although

the Court has rejected Re111y s settlement defense with respect to the

State, Reilly's affrrmatlve defense of settlement wrth the Crty by way’ of

the formal dismissal of the lawsuit is still before the Court.

Reilly's position that the claims raised_by the State and City‘
complaints in intervention were settled'in 1972-73 is set forth in detail
in its_hetitlon for Writ of handamus.l In order to avoid needless
repetitlon, e will not set:forth in this Memorandum the chronology of
events relevant to the scope of the state court actlon and the settlement'
which is contained'in Reilly's other memoranda. That chronology is
instead incorporated hereln_hy reference.ﬁ/

The chronology, based almost entirely.upon documents produced by
the State and the City, establlshes, in substance, that a dispute
concernlng alleged groundwater pollution existed between Reilly, on the
one-hand,:and the City.andxthe.State, on the other, for many-decades.

That dispute came to a head in 1970 when the City and the State sued

4/ A copy of the Petition for Writ of Mandamus containing the chronology

of events is provided along with this Memorandum as Appendix 1 to the
. Affidavit of Edward J. Schwartzbauer dated April 20, 1984, in support
of this motion (hereinafter A-_ ) for ease of reference. The Court
is urged to review pages 13 through 35 thereof. Reilly has not
provided the Court with the lengthy appendix to the pet1t1on. If the
Court would like to review any of the documents referred to in the
petition, Reilly will provxde them upon request. -



Reilly for alieéed air'and wate:-pollution.',Inii971, the action.wae-
stricken from the calendar in Hennepin County District'Court for
-settlement with the understanding that it could be reinstated if the
'partiea fedled.to reach a settlement. Virtually al; of the settlement .
discussions were between Thonae E. Reietsgotd for keilly; and.Wayne G.
Popham, Gary Macomber and Rolfe Worden for the City. Robent J. Lindall,
who represented the State 1n that action, moet often communicated |
directly with Macomber,.Worden and Popham.

Reilly contends that a settlement wae-reached, and the case was
never reinstated. The settlement was-the pufchaae by the City of the
Reilly .land "as is", with the:ekplicit eéreement that the City would
henceforth oe responaible.to remedy all claine'of air and water
pollution. The State was eﬁare and kept abreast of the negotiations and
settlement between the City and Reiliy fot'the sa1e of tne site and
tefminetion of the'suit, endtghve'its blessing-to a_solution based on the
sale to the City. The Qtete was expected by.ali parties to deliver to
Reilly a formal dismissal at the final payment for the site. However,
the State did not do_so becanse it told the City it would not dismiss the
- spuit until the_Cfty.cane-dp.;itn'a-fenedieiAciéénup-plan-setisfactOry to

the Pollution COntrol'Agencf ("PCA“).E/ ‘Following the City's execution

5/ The City and State. contend ‘that the 1970 suit concerned air and
surface water pollut1on resulting. from Reilly's’ plant effluent.
However, their arguments on this point do not hold water. If they
regarded the issues in this suit as mooted by the closing of the
plant, the State would have had no reason not to dismiss the suit
completely. Instead, it sought from the City a plan for cleanup of
the contamlnatlon after Re111y was gone and the plant demolished.



of itslhold-h;rmleas ;g:e;meﬂt to Reilly, the State féf fears looked only
to the City as the responsible party; including.a pefiod of years after
the allggéd.first diacovery of alléged carcinbgeﬁic pontamin#tisn.

-Both sides in the instan;“caée havg forﬁally plﬁced”in issue the
meaning of the settlement and the hold hatﬁle#é*dgfeeﬁenf. '&ﬁe City,
alleg1ng that the agreement was. never. 1ntended either by the Clty or by.
the State (w1th whom the Cxty agrees it consulted) to cover groundwater'
contamina;ion,'has sought a declaratpry judgment.from_ghi§;Court 8o
construing the agreement. §Eg_AmepdedlComp1§int in Inter?éntion of the
City of St. Louis Park, 1Y 14-20, 34-37, and Prayer for Judgment 1 3.
.Reillj hag pled that the settlemént and the hold harm1§ss aéreement serve
as affirmative defenses fo the complginta now aéseffed against itfin the
instant suit. §gg_the‘ﬁeilly Anéwé?s-to-the various. Amended Cﬁmplaipts '
of the Unitedlsfates,'the Sta;e,'the City of St. Louis Park and the City
of Hopkins. | | | |

Moreover, in ifs cross—cléimﬂggainsf the State, the Citylhaa
itself put in issue the questions.of wh#t communications}
.repteaen:gtionq, and understandings existed bgtﬁeen it and the State with
respect to the Pu?chase Agréement;*the-héld'ﬁa;ﬁlesg agféemeﬁt; and the
settlement 6f the lawsuit. See Reply.and'Crosé-Claim of the City of'S:.
Louis Park dated May 18, 1983, 11 21-24.

In this kind of a case, it is obviously neéessary to question
the witnesses who negotiafed'tﬁe ﬁrrangemehts as.fo their understandingi
of whaf was to bg déne,.&heir understanding of the meaning éf certain

:language, etc.  To object to those questions on the ground. of "work



product" is disingeﬁuous and preven;s-Reilly from exploring through
discovéfy what is arguaﬁly.the major issue in this case.

In order-to détérminé what was settled-explicifly by th;-Cify_
when the 1970'lawsui£ was resdlved, the scope of tﬁat lawsuit must be |
ascertained. To do so, it is of crifical importhpce to examiﬁe the
architects of the lawsuit gp déﬁefmine what they knew of possible .
gro;n4water éontéminatibn at the time and why tﬁey_chose to cast'tﬁé
allegations of the suit in sﬁch'bfoad term§ covering alleged
contamination of Vwatérd of ghe'state" (see 1970_Comp1aint 11 I, VII-X,
XII (including "WHEREFORE" élause); RTC Ex. 8, A-2, rather than confining
it 3oleiy;to alleged conta@ination of surfa;e ﬁater. Because -the State
and.tﬁe City began in 1978 té Confénd.fhat_fhéloriginal, settled suit did
not cover grOundwater; it is Sf‘critical impo;tanée that Reilly be-
allowed to inquife of the draftsmen of thé suit ¢6ncerning its_actuai;
legal'scqpe; Reilly has tried.to do this én.éevergl occasions’ but
inquiry has always been_bloCkéd by the State'gJah& the City's asserfion-_
.of attorney-client privilégé and ;heéﬁéfg proﬂuct doctfiﬁe,';cmpeliing
Reilly to bring this motion. |

. For example, the lawyerIAepohénés éhémseiveﬁ gétgblighéd<§hat
Lindall, Popham and M3comb§r were'the three persoqslwhd'prepared the
origiha1.1970 Complain;. ‘§gg Dep. of Lindaii #t‘42£5—24;iDep. éf Popham
at 21:24‘#2:26; Dep; of Macomber at 9:14-21;:-Linda11'ih ﬁregently in |
private pfactice in Minneapolis and is not representing any party'to'fhis
action. Neither he nor the other witnesses, howevér, were permitted to

answer concerning what they understood by the term "waters of -the state",
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a key part of the scope of the 1970 Complaipt;iﬂSeefbep; of Lindall at
42&25-44:15; Dep. of Macomber at 10:5-15; Dep. of Popham at 22:17-19.

Inquiry was similarly blocked concerning several other matters relating

" " to the background and scope of the 1970 lawsuit, as is evidence by the

citations to questions and objecfions compiled in Appendix A,
| The City in its Memor#ndum in Oppositiéu ta.Rgilly's Motion.to

Campel.hae, by severil referenceé'to the deposition of Mr. Herb Finch,
former manager of Reilly's St. Louis Park plaht, attempted to create the
impression that neither the City nor the St&te were concerned with
groundwater pollution. But the cited.passages do'npt prove that
conclusion, and, ipdeed, Mr. Finch explicitly testified that:

The city was highly concernéd about what was going on,

" contamination of ground water, the State was concerned

about the contamination, had been since 1932 or '33.
(Dep. of Finch at 626);

The version of the "facts" referred to by the City and:thelState
in their briefs in opposition similarly requires careful review. For

example, the City assérts'that'"[p]henolp were not, however, considered

‘harmful to health," (Br. of City at 10), that the City had an

“undergtanding of the limited.neéative consequences of phenolic
contamination," (;g,); and that “[i]t was understood that any theoretical
future claim qf groundwater pollution by the Sfafé would be limited to
phenolic'congamination,'cantaﬁination that was not ha;mfulhtb_héalth."
(Id. at 13). Yet Ehe City's own attofney,'Wayne Popham, in his
memorandum to the State's attorney at the tipe,-Eldon Kaul, summarizes

the same PCA and Department of Health reports which reported only minimal

. =11-



phenolic contamination of City wells as stating that "the discharge at
the.eite was a potential source of pefcolation through the soil and could
be a hazard to the muqicipa; wells as a soufee of weter supply," that
"consideration should be given to removing the.contamihated ground," and
that "dispo;al of phenolic material in substaﬁtiai quantities omn the
surface of the éiound conetituted a ‘serious haeard."'.(RTC Ex. 85, p. 2,
A-3). Whether or not this is a conclusive refutation of the'¢ity's |
conclusory stateﬁenta, it.shoﬁs that the record.iS'far”from as clear ae
the City and State would have this Court believe,;aeq that discovery
should and must continue both to f1nd out what was known, what was
: understood what risks were assumed or consc1ously dxsregarded and who
knew what when .-6-

Another-critical isbﬁe'inéehwhieﬁ'inquif& hag'seeh blbckeé
~concerns the intended scope of the hold harﬁleseteéfeemeeﬁ'issued to .
Reilly'by the City. See RTC Ex. 71, A-4. A}though_ehe_City.new_denies

that the hold harmless agreement means what it says; the City and the

6/ The City has s1m118r1y mischaracterized the reports concerning the
so~called Republic Deep Well. (See Br. of City at 13). At most, the
exhibits reflect that Reilly occasLOnally experienced some tarry.
materials in well water; it did not know how or where they came from,
but it assumed they came from materials entering ‘the well relatively
near the surface. (See, e.g., Ex. 19 to the Aff. of Kathleen M.
‘Martin submitted in support of the City's brief in opposltlon) This
is not 1ncona1stent with the knowledge the City itself had,

concerning soil "contamination" with tarry materials which might

percolate and become a hazard to wells. (See, e.g., RTC Ex. 85, A-3).

The City has also mischaracterized the position of experts who have

- gstudied the Deep Well. Neither Reilly nor any expert it has employed
in any way admit that there is any carcinogenic contamination
involved in this matter.

CLo=12-



State.haya prevented.Railly from qaeationiné.the'§ery'peop1a_who
constructed the agreement to aacertain'their knowledge and iateations af
the time.

For example, despite the production of a letter memorializing a
meeting on June 15, 1973, betWeenlJack Van de Norfh; represenfing the
State, and Rolfe Worden, reﬁresenting the City (RTC Ex. 34, A-5), neither
Van de North, nor Worden -- who shortly theteaftei prepared the hold
harmless agreement (Dep.-of_Worden at 46:10-19) -- were allowed to
testify concerning the substaace of the ﬁaeting. See Dep. of Worden at
18:19-26:3; Dep. of Van de North at 14:6-21;9. Other inquiriea aimed at
information to help construe the hold harmless agreement met similar
fatea, as referenced by the citations in Appendix B. This refusal ta
petait necessary inquiry is all the more egregious in light of the City's
attempt to have this Court put-itspblessing on the City's;éonvenientlf
narrow gﬁ_éggs_jgggg.view of the agreement via its request for a
de;laratory judgment. |

The meaning of certain provisions in the Purchase Agreement, an
integral part of ﬁhe settlement of-tﬁe.1970'auit, is also a raleVant and
critical issue in the case. Tﬂe Pﬁrchaaa Agreement; for insfance,'
recites that the City agreednaa buy the Reilly-site "as is" insofar as
any possibie contamination was concerned. See RTIC Ex. 31, § 4, A-6.
bnde.again, it is neceasary to ascertain from the draftsmen and
negotiators 1nvolved the mean1ng of that phrase, 1nc1ud1ng the1r
knowledge of possible groundwater contamlnatlon and how 1t ‘came to be

that such sweeping, a11-inc1usive language was inc¢luded in"the Purchase

-13- -



Agreement. Once again, Reilly ﬁas.bgen blocied in'its attempts to
discover the informatioﬂ.froﬁ'thetﬁéysoﬁs iqvolvgd as evidenéed by the
citations to dépositions"in'Appendix 9; |

Angther area of inqqiry which has been denied Reilly by. the
dﬁbiogs assertions of'privilégé-éﬁdlwo;k prodpct.by thé State and th;
City concerns ﬁhe acquiescenﬁe by tﬁe State in the'aegtiement of the suit
and the subétiﬁutiqn of the City for Reilly. Hefe; because Reill& is
alleging an implicit ééttleﬁent of the suit bj tﬁe State, it is perhaps
of even more cfitical importancé that the knowledge, undérstandings and
intentionsnof the participants be thoroughly probed. As recited above,
although discovery is not yet complete; there is suﬁstantial evidence as
shown through the exhibits uééd.in the depopitiﬁng in question here (1)
that the State was privy fo_thé séttlement;negbtigtipns, (2) that the
State acce#ted ﬁhe-City's resolution of the matter, and (3) tﬁat'the
State thenceforth lqokéd to the-City, and not Reiliy,”as thé'party
responsible for the site and any remedial aﬁtiéh that the State would
require. §gg_Reillj Petit#on for Writ of Mandamus, pp. 18-35, A-l. When
confronted with these documenfs (now in the hands of Reilly), the State
and the City haQe réfused to iet Reilly ask the authors or recipienga of
those documents abou; théﬁ, and have.;efused tollét Reilly inqhire of the
principal actors wﬁdt.their knowledgé was, qr what their undgfstandihgs
and iqtentidns were.

The'piaintiffs will undoubtedly now argue that Judge Magnuson's
ruling against Reilly on.the'issue of the impliéd settlement of the

lawsuit by ‘the State precludes any further discovery on that issue.

=14~



Judge Magnuson's ruling against.Reiily on the implied settlement defense
is aﬁ-inte:lqeutory order which he mey reconsidet. ‘However, if Reilly is

. precluded from initiating edditienal discovery on the implied settlement
eefense, it will be placed in a "catch.22f situation. ‘Reilly will be
unable to avoid the law of the case on this issue because it will be ‘
unable to discover new facts to show,that'the ruiing was erroneous, Also_
to the eiteﬁt.that discovery is allowed on this issue at the present
t1me, there will be 1esa of a need for extens1ve dlacovery on the implied
. gsettlement defense after appeal. Re111y further contends that the
.dep091t10n questlons whxch relate to the 1asue of settlement of the
lawsuit on. the part of the State are- st111 very relevant in the context
of the meaning and scope of the exp11c1t settlement with the City lje

A few examples here hlghllght the problem faced by Reilly. 1In

one instance, althopgh Lindall wes pe:ﬁitted:by the State to testify that

7/ An examination of the questions found in Appendix D which relate to
settlement indicates that these questions not only relate to the
issue of settlement with the State but also clearly relate to the
settlement that was entered with the City and to the topics found in
the other Appendices. Many of the questions cited in Appeéndix D also
relate to the scope of the 1970 lawsuit. See Dep. of Lindall at
71:4-72:2, 72:8-72:14, 72:16-72:23, 72:25-73:7, 74:9-74:22,

74:23-75: 5 87:2-90:1, 109:17-110:13, 114: 8-114 14, 117: 6—117:15,
146:21-147:1, 147:3-147:9; Dep of Van de North at 38:18-38:23; Dep.
of Popham at 9:4-9:5, 9:7-9:8, 37:20-38:13, 71:14-71:21, 71:23-71:25,
73:17-74:8, 77:14-77:18, 84:13-84:16, 99:23-99:25. Szmxlarly many of
the queatxons listed in Appendix D also relate to the Purchase
Agreement between the City and Reilly (see Dep. of Lindall at
71:4-72:2, 73:18-74:7, 78:9-78:16, 78:18-78:23, 78:25-79:12,
80:24-81: 4 81:6-81: 10 81:12-81: 23 83:24-84: 4 84:6-84:10,
87:2-90:1, 132:3-132:8, 140:24-141:7, 141: 10-141‘16 Dep. of Van de
North at 18:25-19:4, 19:6-9:12; Dep. of Worden at 15:4-15:6,
16:19-16:24, 20:17-21:17, 21:19-21:23; as well as the hold harmless
agreement. See Dep. of Popham at 9:4-9:5, 9:7-9:8, 104:7-104:8.
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certein.minutesfof a Minnesota Pollution Contnol Agency meéting (see RIC .
ﬁn._la, Af7), at.which helrenogtedfon settlement negotiations between
-Reilly eno ;he City, were inaccurate, he wae.not permitted by the State
to explain-in what tespect he thought they were inaccurate. See Dep. of
Lindall;at_é7:2-90:1. At enother point, although a chronology_prepered
by the C1ty (and produced to Re111y) summarized a conversation in 1971
between the City Attorney for the City and L1nda11 as the attorney for
the State concerning clean up of the site by the City once Re111y left
(see RTC Ex. 21, A-8), Mr. Lindall was instructed not to testify
concerning that conversation o;'aimilat ones on the same topic. Dep. of
Lindall at 107:14-108:25. And, oespite documentation-produéed to Reilly
reflectxng conversations. between Gary Macomber, another attorney for ‘the
City, and L1nda11, counsel for the State, concernxng purchase by the City
of the Reilly site Qggg,_g;g;,.RTC'Ex. 14;-A59). Macomber wae.not
allowed to testify to thoee.neftets: | |
Q  As I indicated, the letter [RTC Ex. 14] says that you
learned that the appraiser's report is due this week.
What were you referring to there?

MR. POPHAM: I would object to that as
ca111ng for work product and attorney-client pt1v11ege.

BY MR. SCHWARTZBAUER:

Q Gary, .what was: the relevance of the appraiser's report'
to your conversation with Lindall?

MR. POPHAM: Same objection.
BY MR. SCHWARTZBAUER:
Q  Reading on in the letter it_sajs 'As soon as that is
" in Chris intends to recontact the Reilly Tar people

and determine their reaction to that appraisal price.
That meeting should occur during the week of July 19.



" After that is accompllshed we w111 be in a position to
make 8 decision as to .the certificate of readiness.'
How would that meeting help in making a decision with
respect to the certificate of readiness?

BY POPHAM: Same objection.
BY MR. SCHWARTZBAUER:

Q At about that time did you tell Lindall that the sale
that was being negotiated between Saint Louis Park and
Reilly was a proposed means of settling the lawsuit? .

MR, POPHAM: Same objection.
Dep. of Macomber at 13:8914:10. These éxamples are but the tip of the
iceberg, as the list of citations to questioﬁs objected to in Appendix D

shows. .
Denial of-discovery is fot limited tdrquestions posed to lawyer

witnesses; An 111ustrat1on is found in the deposltlon of Dale W1kre,

-

state.witness._ Mr. Wlkre was questzoned on notes'of a meetzng (RTC Ex.
111, A-10) between PCA off1c1als_and the'Q;ty of §t.nL0u1s Ba:k'on_,.
October 7, 1977, These notes wé:e pro&uqed gy_thg City du;ing_the course
" of discovery. - The que#tioniﬁg during the dgﬁ@siﬁiéﬁLproceeded as follows:
Mk. SCHWARTZBAUER: .

Q I am going to read various parts of thls to you and
‘ask you about it. Continuing where I left off just a
minute ago this memo says, "Popham feels that it may
be difficult to include Reilly Tar & Chemical back
into this subject." Did Mr. Popham say that in a
meeting you attended? R

MR. SHAKMAN: I would object and instruct
' the witness not to answer. . I would note for purposes
of the record, the document is dated October 7, 1977
and at that time the State and the City shared a
common interest in pursuing the matter of the
liability of the Reilly Tar & Chemical Company for the
subject contamination, and accordingly communications
. between Mr. Popham and Mr. Donahue, attorney for the
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" Pollution Control Agency, and their respectzve c11ents
would in our opinion be privileged.

Dep. of Wikre at 135:23-136:13.

Many of the questione'yhich rhe.&eponenta refused to anewer
related to‘eommunicetions between the lawyers for the PCA and the lawyers
for the City. .In their briefs in opposition, the State and City tell us
that the basis for this refusal is the claim that rﬁe PCA and the Cit&
were engaged in a common enterprise. While it could be possible to see
the basis of this claim if oee were eeeking to disclose confidential
communications between the PCA and City ;awyers in ;970, when the lawsuit _
was commenced and active,lthat'theory cannot apply to'the,settlemeﬁt of
the case, and certainly cenﬁot'epély to negotiatrdnS'between the PCA and
.the City in subsequent jears, after the Qity's lawsuit. was diemisseé;'and
tﬁe City had egreed to hold.Reill} harﬁiees fer aqythihg the State might
require. | | |

- Statements which make up the several srepe involved ir
_impleﬁenting'a settlement-are.no more confidential tﬁen the statements
which together make up any eontraet. By their nature, they are intended
to be communicated to the other parties to the litigation. If Macomber
told Lindall in 1973 that_ReiIly and the City were negotiating for a
purchase, that communication would obv1ously not be privileged, because
it was not intended to be kept secret.

Moreover, as of'April 14, 1972, the City had agreed with Reilly
“to take over the property:"asﬁisf and had'assumed at least.some degree of
cleanup responsibility. Since the PCA is the'stateeageﬁcy responsible
for the environment, it is obvious that frgm at leasr';het date on they
no longer shered.fhe same interesés"in‘tﬁe'litigatieﬁ; R |



Finally, the communications that occurred in years subsequent-fo
the dismissél of thg caaé by-ﬁhe-City in 1973 were no longer part o£ a
joint prosecution of a lawsuit. Both the'City'and-the State concede that
the coﬁvefaation bétwéen Wordeﬁ'and Kaul in 1974 was not privileged
becau;e'the'City had settled its case iﬁ'1973. Ifntﬁat is true, what
évént signalled the re‘éfeafion ofitﬁéi?omm&n'enﬁérp;ise?; Thgy;glaim
that communications from 1974 (af;é::the_discoverx_of benzo[a]lpyrene in
the soil) to-1978 are privileged because .the City aﬁd:the-8£atéjwou1d

both be.intgre§§ed in protecting the publié-hea;th, We suggést tﬁat that
is just'wighful thinking. The recordfclgarif qh;ws-tﬁé'adiersity between
the City and the PCA. o

We refer the Court to the exhibitb dealing with the_negotiitions
between the PCA and the City from 1974 to 1978, especially RTC Exs. 52,
93, 98, 103 and 110, A-11, 12, 13, 14, 15. Ex. 92, a draft stipulation
prepared in 1974 by the_PCA,-recites that "the Agency alleges that the
City is presently violating applicable Minpesota laws relating to water
pollutioh . ;.“ Does that sound like Q éommon enterprise, or does it
sound as ghough the PCA and the City are now dealing with-one'another as
adversaries? _

Rfc Ex. 93, a St. Paul Dispatch article, indicates that Dgle
Wikre, a PCA groundwater sﬁecialist, séys this "could be one of the
largest groundwater contaminatioﬁ problems the State has ever.had." The
same artiple tells us that "St. Louis Park City Manager Chris Chefches
disqgreés."- "As far as I'm coﬁ?ernéd," Chgrches said, “th;re is no
problem. If'there'waa a health problem, it would have been handled by

the City long ago . . .." A common enterprise?
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Another article in the Dispatch published n.feﬁ days.later
reports a St. Louis Park nens release. The headline of the artiole.is.'
"Suburb attacks PCA statement oailing land 'contaminated'." The,artiele,
referring to the news relenée, states "St. Louis Park nas indicated it
might take tne PCA.to court in-an effort to foree issuance of the storm
sewer permit."” See St. Paul Disnatch.article, datéd October 28,'1974,

: Arl6; Is there a common enterprise'when one party is publicly
threatening to take the other_into court? |

At the Dgcember 17, 1974-PCA Boar& meeting,-tne Board reaolved
that "the agency.statf enter into'negotiations with St. Louis Park to
write up a. . . stipulation agreement that will deal with [the
contamlnants in the groundwater] " RTC Ex. 98 Ari3' .

In another draft stxpulatlon prepared by the PCA in 1975 the
agency alleges once again the the City is in noncompllance.w1th Agency
regulations. RTC Ex. 103, A-14, That same stipulation calls for St.
Louis Park to monitor benzo[a]pyrene and chrysene, tﬁe_aileged,
carcinogens. | .-. | _

In RTC Ex. 110, A-15, a etipulation aéreement signed by.the PCA
~ and the City April 19, 1977- the City néreeo tO'varioue matters and the
Agency to others. Among other thlngs, the Clty agrees not to pass on to
future purchasers of the’ land any respon31b111ty for the costs of future :
reclamation. This was done in return for the Agency{o'agreement that the
northern portion of the site could be develoned. The.document on.its
face is one drafted and entered'into by two partieeln{th'oppoaing

interests —- one which wants to develop the'property and the other'whith"
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wants to control development. égg.glgggEx;;I to the Reiersgord hffidavit
of June 23, 1983, on fileﬂheréin; in whichssagd?a.GAgdebting, executive
director of the PCA, states that the PCA pgqt‘ﬁafe a re;ponsible'party,
and fhat the Ciﬁy i? it; |

_-Iﬁ this case, given the concession that-;he joint prosecutioﬁ of
ﬁhe lawsuit ended when the City dismissed;its.case in 1973, there is
absolutely nothing to support the argumgni of th¢ City.and_;he State that
-theif communications with one another between 1974 and 1978 were
privileged.. | |

Leaving agide for the'momeﬁt that. five of the deponents happen

to be lawyers, there is no queétiOn ;hﬁt Reilly should_ﬁe permifted to
inquiré'of these five dgpdﬁeﬁéé.conéerning matteréawithih theif perqoﬁhl
knowledge and'uhderstaﬁdiﬂg at the time of the eveﬁﬁs in question. They
themselye§ are "first-hand" witnesses to the e&ents. Moreover, they ;re
the oﬁly-witnesses to such matters as their own knowledge and intentions
at the time of drafting.doquﬁents and during various ﬁego;iations among
the parties. They, ;s:aétual partiéipauts, are Vitﬁesses on the crucial
issues digcussed above andipreéﬁmably will testify concerning theﬁ af
trial. Indeed, on more than one occasion some of them have already
testifiga on these matters. _ﬁoth in 1978.in the state court suit‘and
again in.the spring of 19§331ﬁ this Court, Mr. Lindall offered via
affidafitﬁ his own'sworn'féétimony to the coqrflén'the issue of .
settlement of the 1970.lawéuit..lsgg_Lindall affidayit; June 21,-1978,
Exhibit E to Reiersgord affidavit of June 23, 1983; and Lindall

affidavit, April 20, 1983, on file herein. Imn his 1978 affidavit,
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Lindall explicitiy stated th;t his testimony was made after he ha&:
reviewed the files and documen;s on the matter, including'attOtnéy

notes. He thus testified both as to his own recollec;ion, presumably
refreshed by those docﬁments, and as to his interpretation of those
documents. This_teetimony has ﬁoﬁltﬁicé been offered to the'CourE on
behalf of the State's poei;ibﬁ'that there has been no aettlement,_but,thé
State has in effect ;efused-Reiily the chance tb qréss-examine Mr.
Lindall concerniné the settlement or the documents involvéd;

Furthermore, a similar affidhvit of Van de North has also been offered by
the State. See Affidavit.of.qohn B. Van de North, Jr., Apri1.14,.1983,
on file herein. The State-ﬁould thus have this-Court.;ccept the
conclusory testimony of its formérf#ttdrﬁéyé but at’ the ‘same ;iﬁeAnot
permit Reilly to inquire as to ;he.basis_of.that testimony. Such
blatantly unfair tactics on theiféit'éf thé State; ééupléd Qith ftqlruéh
to have .the Court decide its motion for summary judgment om the
setglement questioﬁ before diséovery_qn tﬁe:issu; had evgn_beén
compléted,‘sﬁggests ﬁh## the étaté-may haéé something tojﬁide.that i;
does not want discgvery to.bfing out.

The final are; of'inqhiry in which Reilly has been deniéd
disco@ery concerns the tetéﬁfion of the USGS by the State to prépare a
model of the groundwater.flow conditions in St. Louis Park. The State
contends that the USGS waé re;ained'for purposes of litigation. .Howéver,
as the deposition,of_ﬁr.:Wikre iﬁdicates, Reilly has been precluded from
determiniﬁg whether the contracts with the USGS were entered intq by |

counsel for the State, or by some non-legal person in the PCA staff. Mr,.
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wikre Qas asked whether any of the USGS contractsvwefélentered into ;ﬁa
the initiative of the Attorney Generalis st#ff, aﬁé counsel for tﬁe:State-'
refused to let Mr. Wikre answer based upon the work pfoauc; privilege.
See Deé. of Wikre at 185:13-187:1.

The USGS did extensive groundwater modeling studies in St. Louis
Park. Reilly does not believe that the USGS work is work product
materials. By denying Reiily the opportunity.to determine whefhe: the
USGS was retained at the ini;iativé of counsel for the State,'Reilly has
been precluded from determining wheﬁher there is a valid claim for
asserting vork product privilege.

To ﬁrevent the diéco&ery of these nine witnesses by Reilly, thé _
State and the City have waived the red flag of'laﬁyer status of five of
the witnesses and-héve prevented-induiry by asserting both |
attorne}-client privilege and the work préduct-doctrine while instructing
the Qitnesseé ﬁbt fo answer. But as will be demonsﬁratéd, this red flag
is nothing more than a red herfiﬁg{'no at;orney-clientfprivilege or w;rk.~
product doetfine aﬁﬁlies to protect from discovefy tﬁé information sogght-
of these deponents by Reilly;;aﬂd;'to thé extent ény such protgétién was
ever ;;gdgﬁly afforded, it has lbng since beén_wgive& by both the Statg
and the City. |

Depositions of Non—Lawyers are not a
Prerequisite to Lawyer Depositions

The State and the Cit& both complain because, at the tiﬁe'théy
submitted their memoranda, Reilly had not yet taken the depositions of

certain non-lawyers employed by the-CityFénd thQ'State.;;Thefrelévance'of
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that acknowleeged fact is nowhere'explained, but the implication is that
we ahouldrtahe those.depoeitions first._ Why?. If we took those
deposltlona first, would the pla1nt1ffs then w1thdraw the1r obJectlons to
the questlons asked of the f1ve lawyers? 0bv10usly not .~ 8/ It appears
clear that whatever we would learn from these other w1tnesses, we would
still want the testimony of a11 w1tnesses who werelclosely 1nvolved in
negotlat1ng and 1mp1ement1ng the settlement--zncludlng the lawyers 9/
Thxs is so because thxs case necessarlly 1nvolves the proof of

several poxnts by c1rcumstant1a1 rather than dlrect ev1dence. No City
or State w1tness can be expected to say that the releaee of Reilly was -
intended to cover groundwater, as well as'surface water clazms.' The.
pleaeings and the briefs dehonatrate clearly thet the'City ahd.Stetei
positions at this time are contrary to those ideas. Therefore, the sheer
quantity of the circumstantial evihence will be important,.even if it is
duplicative.

- Since the initial motionlto compel-was fi;ed.Rei;ly has deposed
a number of the non-lawyer witneeaee and has attempted.ﬁo defermine the .
scope of the 1970 lawsuit from Ehese witnesses. Mr. hadalich, the

Director of the PCA at the time the lawsuit was filed testified that he

8/ See, e.g., letter from Dennis Coyne to Edward Schwartzbauer dated
December 21, 1982, p. 2 attached to the affidavit of Dennis Coyne
(dated July 21, 1983) A-17: "Therefore, we will continue to assert
the privilege, notwithstanding ‘the fact that you may have deposed
other State personnel." .

9/ It is not cruclal that we show that the lawyers were the only, or
' even the principal negotiators; there were undoubtedly others. That
they were negotiators and implementors is beyond serious doubt. (See
- Affidavit of Thomas E. Reiersgord dated July 26, 1983, A-18).
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had no specifid recali of his discussions with the Aﬁtorney General's
staff on the initiation of the 1970 lawsuit, that if ﬁas the
-_responsibilitf of the attorney to.drdftdthe.complaint, and that he had no
recollection of reviewing the cémplaint'before it was filed. ISee'Dep. of
Badalich at 96-101, A-19. Slmllarly, Mr. Johannes the D1rector of the
Water Qua11ty D1v1s1on of the PCA test1f1ed that the attorneys for the_
Agency drafted the compla1nt and that it was hls belief that rev1ew of
the complaint before it was filed was left to the lawyers. See Dep. of
. Johannes at.138-45;'Ar20. Depoding the.non-lawyer witnesses has féiled‘
fo providé any meaningful insight into the scope of the_1970 lawsuit.
With redpect to the scope of the settlemdnt, ihcluding thé.ﬁholdl
harmless" agreement, it may Be fhat some City witnesses will admit that
they had a,concefn for:possible groundwate: contamind;ioh at the time of
dhe settleﬁedt. Even if we have such ad.admissidn; however;'we would
want also to show that the City attorney, and other City officials, wé}e
likewise aware of the possibility of groundwater contamination. These
plaintiffs are governmeﬁtal'bodies which have already'begun to claim that
they are not subject to the doctrlnes of estoppel or wazver, and have
already begun to allege that only the1t governlng body ‘has the authorlty
.to enter 1nto contracts. We expect that we w111 want  to po1nt out to the
jury, not only that the Czty manager, or the Mayor, but also the health
officer, hls ass1stant, the Clty clerk and the City -attorney also knew of

10/

the p0881b111ty of groundwater contamination.—~ 1In order to prove the

10/ On October 4, 1983, Reilly took the ‘deposition of Harvey McPhee, the
City Health Officer for St. Louis Park. Mr. McPhee's testimony
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existence and meaning of a contract through circumstantial eVidenCe;‘we

are entitled, we believe, to take the depoaftions of.everz witness who

10/ (Footnote Continued)

demonstrates that he was aware of the poas1b111ty of groundwater
contamination as expressed in the following excerpt'

'BY MR. SCHWARTZBAUER:

Q Well, a few minutes ago I asked you a question and I would like
to get back to your answer. I asked you which agencies had
raised the question of contamination of ground water and I think
you started to answer and did answer, "Well, there had always
been a question of groundwater from the time we started the
investigation." What time are you referring to there?

A Well, when we had our own queationa about the. groundwater vhen
we started back in. '68 and '69, questions of groundwater
contamination. :

Dep. of McPhee at 185 4-185'13 A-21. During the November 9, 1983
deposition of Chris E. Cherches, the former City Manager, testified
that he was aware of the possibility of groundwater contamination.

Q Once again you were concerned about this seepage into the ground
and poaaible contamination of the groundwater?

A That was always paramount in our mind at this period of time
[June 1970].

Dep. of C. Cherches at 138-39, A-22,

In addition, on November 29, 1983 former St. Louis Park Mayor
Frank ' J. Howard testified during his deposition that there was a
continuing concern about groundwater contamination.

Q In October 1969, did the C1ty continue to have concern with
groundwater contamination of phenols?

A Ican't say when they stopped, if they ever stopped, hav1ng
concern about it. I think it was a continuing thing. They were
concerned about the ground and the surface waters, and they were
concerned about the air pollution until that stopped, but they
were continually concerned about it.

Dep. .of Howard at 93:14-93:21, A-23.
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might shed somghlight on the existencé of that cqntréct, not juét‘some of -
them. | |
Thus, irrespective'qf whether w§ take the depogitions of

- non—lawygrs, and irrespecfive of their tesfimony,_we will still want.the
lawyer depositions, even.if they are duﬁlicati#e. 0f course, with
respect to some events, such as thelétriking of the case from the
’ c#lendar,-and Eircumstances_surrodnding the hold harmiess agreement, the
lawyers are likeiy to be the mosf valuaﬁle wifne;ses, if not in&eé# ﬁhe
only oneSall/' It is importgnt to reca}l that in 1978 and again in
1983, the State tu;ned to ite_lawjérs for affidavits that the case was
not settled. Accordingly; it makes né Qense'to argue that we must take
non-lawyer depositions first.'.. | - . |

;. The.pléintiffé may be suggeé;ing that.we_canno; demoﬁst:ate,
"good cause" to obtain ﬁhe iawyers’iﬁn&efstaﬂding'of fﬁé téfms of ‘these
contracts without tryiné fifst.tovobtgin qomeoﬁgiélée's uﬂderstanding.
However, a§ fﬁiS-brief sﬁbs;quently shows, ﬁﬁe lawyers' un&erstanding of
the terms of these contracts is simply not-"ﬁork producf".or "trial
pfeparation materials” as those terms are used in the cases or in the 
~ Federal Rules. Moreover,_if'"goéé c;&se" were fequire#, it should_be
suffiéienf to show that the understandings and expectatiénélof fhe

lawyers who drafted or implemented these agreements are relevant and

11/ See, e.g., RTC Ex. 87 (A-24), p. 4 (January 14, 1980 letter from W.
Popham to E. J. Schwartzbauer which identifies persons from the City
and State who were involved in the discussions between them on  the

PCA dismissal for the City, "at least in part", Rolfe Worden and, for
the State, Eldon Kaul and John Van de North, all of them lawyers).
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important. We cannot get at those.undgtéﬁandings'aﬁd‘expectatidns'by

§uestioning someone else.
ARGUMENT

Testimonial exclusionary rules and privileges contravene the
fundamental principle that there is a right to every man's evidence.

Trammel v. United States, 445 U.S. 40; 50 (1980). Because such

privileges operate as barriers to disclosure and tend to suppfess

relevant facts, they must be sﬁrictly construed. Id.; Kahl v. Minnesota

Wood Specialty, Inc., 277 N.W.2d 395, 399 (Minn. 1979).

In the instant situatidn,.answers to the qﬁestions propounded by
Reilly to the witnesses are not barred by either the'attorney-client
‘privilege or. the york product doctrine. Most of the questions do not
seek information communic;téd:to the attorney by his élient; accordingly,
there is no basis for asserting the attorney-client privilege. Moreover,
any privilege which might.once haVe'existed as to certain communications
or documents has been waiVe&-by the actions of the plaintiffs heréin. ‘To
the eitent tﬁat any of the information inquired into by Reilly in these
depositions has the attributes of work p:pduct, that information is
discoverable under Fed. R. Civ. P. 26(b)(3) because Reilly has a
substantigl need for the iﬁformation.andicannot get fhe information
through other means. Furthermore, any protection which the work product
doctrine might once have affdrded certain docume#ts or communicationp has

been waived by the actions of the plaintiffs herein.



"A. Judge Magnuson's Interim Ruling.qf Summary
Judgment is Not a Bar to Discovery.

OnﬂAugust 25, 1983,.the Distrlct.Court, in a Memorandum Order,
,granted_the State's motion for'summary judgment on Reilly's Second
Afflrmative Defense. This defense ssserts-in substance that the issues
.ralsed by the State's complslnt in 1ntervent1on are barred as a result of
the settlement of the state court lawsuxt 1nvolv1ng the State, the City
and Reilly. That settlement'was the purchase=of the Re111y plant site by
the C1ty, formal dismissal of the lawsult by the Clty, de11very of a hold
harmless agreement from the Cxty to Rexlly, -and an 1mp11c1t acceptance
and acquiescence of the settleuent of the lawsult by-the State through
its actions and insctlons.“

A number of the.questions posed te.the witnesses which are
subject to*thls mbtion to;compel dealt'ulth the issue of the lmplicit
settlement‘of-the lawsuit by the State. _Reilly contenes'that the
deponeuts should be compelled to answer these questionsiregsrdless,of
Judge Magnuson's summary judgmeht order'on_this-issue;_
| An order granting sumuary judgment is an interlocutory order..

Golman v. Tesoro Drilling Corp., 700 F.2d 249, 253 (5th Cir. 1983). The

decigion of the:Court.granting the Stste?s motion for partial summary is
a decision-that:the Court may.reconsieer.. A trial court.is not
inexorably bound to the precedent it estsblishes in the course of a
.trial. Rule 54(b) of the Federal Rules of Civil Procedure expressly
_prov1des that all trial. orders are subJect to revxslon at any time before

the entry of final judgment. Id. at 253.
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The E1ghth C1rcu1t Court of Appeals denial of" Re111y 8 Petltlon-
for Wr1t of Mandamus d1rect1ng Judge Magnuson to vacate his orders for
summery judgment and recons1derat10n does not affect the 1nter10cutory
nature of Judge Magnuson 8 rulings. The Order denying_the petition was
_not an adJudlcatlon on the merlts. ' The Eighth Circuit denied Reilly's
petitidn because the Court was convipeed that Reilly's ioterests ﬁodld be
adequately protected by its right to-appeal. §gg_0rder?of United States
Court of Appeals, A- 25.. Refusal By the Court tO'exercise its original .‘
Jur1sd1ct10n is not an adjudication on the mer1ts, "and, therefore, does

not have preclusive effect. Key v. W1se, 629 F.2d 1049, 1055 (5th Cir.

1980), cert. denied, 454 U.S. 1103 (1981); Miofsky v. Superior Court of

State of Cslzfornla, 703 F.2d 332 336 (9th Cir. 1983) Jarvis v. Brown,
347 F. Supp. 1214, 1217 (C.D. Cal. 1972). B

Reilly contends that 1f-d1scovery is not presently allowed on
the issue of the implied settlement of the lawsuit, it will be unable to
avoid the law of~the.cese on this issue. The doctrine of the law of the
case is an amorphous.concept. It provides that when:a court decides upon
a ruie of law, that decision should;coﬁtinue to govern.the same issues is

subsequent stages in the same case. Arizona v. California, U.s..

103 S. Ct. 1382 (1983); In re Multi-Piece Rim Products Liability

Litigation, 653 F.2d 671, 678 (D.C. Cir. 1981)., However, the law of the
case doctrine is not inflexible, and does not preclude a. trial judge from
reconsidering issues that have been previously decided if such a c0prse

is warranted by considerations of aubstantlal Justlce. Un1ted States V.

. Imper1al Irr;g;t1on Dlstrlct, 559 F. 2d 509 520 (9th er. 1977) modlfled
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on other g;ounds, 447 U.S, 352 (1980) United States v. Horton, 622 F.2d

144, 149 (5th Cir. 1980) Wm, G Roe & Coqpany v. Armour & Company, 414

F.2d 862 (5th Clr. 1969).

A court has the power and responslblllty to depart from a prlor
holdxng if there is newly discovered evxdence, 1f the controllzng
authority has since made a contrary dec131on of the law appllcable to the
1ssues, or ‘if the decision was clearly erroneous and would work a:

manifest injustice. Arizona v. California, | '-' u.s.  1._’ 103 s. Ct.

1382, 1391 (1983); Loumar, Inc. v. Smith, 698 F.2d 759, 762 (5th Cir.

1983); In re Multi-Piece Rim Products Liability Lirigation, 653 F.2d 671,

678 (D.C. Cir. 1981); Morrow v. Dillard, 580 F.2d 1284, 1292 (5th Cir.

1978); White v. ﬁur:ha, 377 F.2d 428, 432 (1967). Reilly believes that
the grantinglof summary judgment before a rnling'wgs made on Reilly'e
‘motion. to compel depositionutestimony was erroneousland nanifeatly unjust
and is certain to beireversed on the ultimate appeal of this case. That
aetion guaranteed that the Court would not have a complete record before
it at the time it ruled on the summary judgment motion. The Court was
apparently willing to proceed on the summary judgment motion because of
Reilly'e inability to come forward with an affidavit from.one of its own
representatives showing that'the State had settled with Reilly. However,-
as the present motion to conpel indicates, Reilly has been precluded from
obtaining evidence concerning indirect'conmunications concerning |
settlement made by the State to the City. Moreover, Reilly will shortly
move for reconsideration of Fhat ruling because of the failure of.the

State of Minnesota to produce a number of documents including tapes of
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PCA Board Meetings until recent months, aftgr leading Judge Mﬁgnuson'into
error. |

If 4iscovery is not allowed at the pfesent time, Reilly would be
'forced, ﬁfﬁer appeal, to resume the discovéry which was denied. This
would not serve the principal of jﬁdicial economy. Furtﬁer, by denying .
discovéry until man&'years_from now there may be additional witnesses
that may bé dead, incapacitated or unavailable. The Court cannot assume,
for example, that Lindall, Van de:North, Popham, Macomber or Wor&en will
be available to testify at that time. Therefore, the déponenta shouid be
coﬁpelied to answer thé inquiries concerning the implied settlement
'defense;,." | |

Finally, even if the issue of the State's participation in the
gsettlement Qere regarded as out of ;he case, it is clear that the scope
of the 19?0 lawsuit and the Purchasg’and Hola Harmless*agreéments.which
followed are still very much in the case, both becauae.of Reilly's
counterclaim against the City and the City's prayer fqr»a declaratory
judémenf.l Even if we consider that.the Court h#s rémoved the issue of
Stafe settlement, the State should Aot-bé.;ilbwe& toﬂshiel& its laﬁyers
from testifying concerning matter;_which'q;e,relevant.to_the dispute
beiwéen Reilly and tﬁe City. . |

B. Elements Necessary For Assertion Of The Attorney-
Client Privilege Are Not Present Here,

The attorney-client privilege may properly be asserted with
respect to a confidential comhuﬁication only if (1)-thg_asserfe§.holder

"of the privilege is or sought to become a client; (2) the person to whom
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the communication was made (a) is a member of the bar of a court, or his
subordinate, and (b) in connection with thls commun1cat1on is actxng as a
lawyer; (3) the communlcatlon relates to a fact of whlch the attorney was

informed (a) by hls client, ‘and (b) w1thout the presenee of strangers;

and (4) the privilege has not been waived by the client. United States

v. United Shoe Machinery Corp., 89 F. Supr 357, 358~59 (D. Mass. 1950).

The burden of proving these necesaary:elements rests on the one asserting

the privilege in an attempt to withhold disclosure. Federal Trade Comm'n

v. Shaffrer, 626 F.2d 32, 37 (7th Cir. 1980).

As is.eVident ftOm the abOVe defiﬁition,.the attoreey-elient
ﬁrivilege only protects against disclosute of confidentiai
communications; it does not:protect disclosure of thetdnderlying facts.

Upjehn Co. v. United States,.449-U.S; 383 (1981). "Nor does this

privilege concern the ﬁemeren&a;7briefa, ceﬁmunications and other |
ﬁritings prepared by counsel for his oﬁn uee in prosecuting his client's
ease; and it is equally unrelated to writings which reflect an attorney's
mental impreéeioﬁs, conclusions, epinions or legal theories." Hickman v,
Tazldr,.329 U.S. 495, 508 (1947); Such attorney genetated inforﬁetion,
if kept confidential, is protected only by the work product doctrine.

SCM Corp. v. Xerox Corp., 70 F,R.D. 508, 523 (D. Conn.), appeal

dismissed, 534 F.2d 1031 (iQZG). The work product doctrine is discussed
infra at pp. 36-41 et seq. <

The afgumentsfbf-the State endfthe City od the law of
attorney-clxent pr1vxlege mlsstate the law by overslmpllfyxng it. ‘it is

not, for example, true that merely x statement made by a client to an



attorney is privileged; as might at first seem apparent from a reading of
" Minn. Stat. § 595.02(2) or the afguments of the State and the Citf. Only
those communicatioanboth'made iﬁféoﬁfiden;e éﬁd'whose subject matter is

intended to be and to remain confidential a:e_priviiegedt That is the

‘law, both generdily and:in ﬁiﬁnesoté,f §ggéig;égé'éqh;artz v. Wenger, 267
Minn. 40, 42, 124 N.W.2d 4§9;2491~(l963?,€"0ur statute govetﬁiﬁé the |
‘attorney?client privilege ltitjﬁg-té ﬁinn; Sé. §.595.02(2)] has been
construed to-limithifs apﬁiic#tion to c;pfideﬁtial communicationé.");.

‘United States v. Tellier, 255 F.2d 441, 447 (2d Cir.), cert. denied, 358

U.S. 821 (1958) ("It is qf_fhe_essence of tﬁe aﬁtbrney—elient privilege
that it is limitéd“to those communications wﬁich are intended ;o-bg
confidential-... .. Thus, it-i# well established ;hat-communiCationb-
between aﬁ attorney and hia client, though made ﬁrivétélﬁ, are not
pfivileged if it was-underst;od that the information communicated in the
conversation was to be conveyed to others."). "Moreover, where, as here,
information is given and it is.agrégd that it is agreed that it is to be
transmitted to a third p;rty, then not only the specific information, but
'ﬁhe more detailed cifcuhsfanceslfélating to it are subject to

disclosure.” 1Id. at 448. 'gf} Wenner v. Gulf 0il Corp., 264 N.W.2d 374,

378 (Minn. 1978) ("'Wherever the.matters.coﬁmunicated to the attorney are
intended_by-the client to Be p#de,puhlic or revealed to.third persons,
obviousiy Ehe element of confidenﬁiéiify is wanting';:and the
attérney-client privilege wii1 not protect the statement."). Thus, for:
'example, communications made by the City or the MPCA to Worden or Lindall

staking out a position to be taken in negotiations over the Purchase
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Agrgemenf or some other aspect bffs;ttlément aigynot-privilegedg inasmuéh
as there is no intention.that the subject matter of such a coﬁmunication
Temain confidenfialf

| Fufthefmore; a communication from attorney to client be made in
confidencé and Be intendeﬂ to be, and to remain, éonfidential; it enjoys

the attorney-client privilege as such "only if the communications reveal

the:substance of the client's own statements", United States v, Bonmell,

483 F. Supp. 1070, 1077 (D. Minn. 1979). See also SCM Corp. v. Xerox

Corp. , 70 F.R.D, 508;'522-(D,'Cbnn; 1976), appéél dismissed; 534-F;2d

1031 (1976); McCormick, Evidence § 91, pp. 187-8 (2d ed, 1972), "To
extend the privilege to matters of ﬁgich the attorney has gained
knowledge from sources other ;hgﬁ'tﬂe client wou1d carry'the oﬁatrugtive
effect of the privilege.far beyond any jusfificétion in preqent-da;

éolicy s+ o¢'" United States v..Bonnéil, 483 F. Supp. at 1077;_

. Under the above-atatedffaiés concerning ghe ettorhéy—client
privilege, the infofmaqiop yhiéh=Rgi11ytséekthrdm,the deponents is not
pfotecied by thg gttorney-c}ient_p;ivileée. : | | |

Plaintiﬁfslappéreﬁfiy clgﬁﬁ'that théir;cqgééépondence or
communications between.oneignothgr'is_p;ivileged un&er the joint defense
privileée-uqder which cq-&gf#ﬁd#nts‘and theif attorﬁe&s may cooperate

without waiving the attorney=client privilege: See, Matter of Grand Jury

Subpoena, 406 F,-Supp. 381 (s.D.N.Y. 1975). However, that p:ivilege, if
it can exist at all among co-plaintiffs,.(seg Note, Waiver of |

Attorney—Client ?rivilgge on InterfAttornéy Exchange of Information, 63

Yale.L.J. 1030, 1032-1033 (1954)-(n9ipiecedent for co-plaintiff
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priviiege)) certainly cannot be'asserteo.by the piaintiffs following the
signing of the hold harnless agreement; "Wnere parties ... have engaéed
in a joint enterprise for defense.aéainst litigation, they have no,'
legitimate erpectation.that the.attorney-client privilege will prevent
use of joint defense material if one of the parties later becomes an

adverse litigant." Ohio-Sealy Mattress Mfg. Co. v. Sealy, Imc., 90

F.R.D, 45, 48 (N.D. ills 1981). Hence, at least when the City agreedhto
“hold Re111y hsrmless w1th respect to claims perta1n1ng to water |
pollution, the Clty 8 xnterests became adverse to those of the State and
any privilege which mlght have.ex1sted was destroyed.

.. More 1mportant1y, communxcatLOns between co~counsel do not have
any privilege of thezr.own.a -The co~counse1 rule is one which merely
prevents a waiver when one counsel'passes to co-counsel 1nformatlon which
is otherwise privileged. Note, 63 Yale L.J. 1030, gggggr Non-privileged
mater1a1 does not become pr1v11eged merely because it is contained in a
statement made by one 1awyer to another on the ,same side of a 1awsu1t.
Nor is the lawyer 8. commnication 1tse1f privileged unless it relates to

an attorney-cllent confzdence. See Note Attorney-Client Privilege as

Affected by Commun1catlons Between Several Attorneys, 9 ALR 3d 1420,

c. Eiements Necessary For Assertion Of The Work
Product Doctrine Are Not Present Here.

The words "work product" are among the most misunderstood and
misapplied'words in the legal vocabulary. In this case, for example,

Reilly's main purpose in questioning-the lawyers who negotiated the
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settlement and drafted the documents is to ascertain the scope and

intended effeet'of the settlement. Although this inquiry will
neeessarily probe the mentel impfessiens held by lawyers in 1970ﬁ73, it
does not violate the principles_ﬁhicﬁ‘prbtect lawyers "work product" or,
more accureeely, tfial'preparation materials.

A lawyer's file receives limited_érotéction from discovery
because "[d]iscqvery was hardly in;ended te enable a learned profession
to perform its function either withou; wits or on wits borrowed from the

adversary.". Hickman v. Taylor, 329 U.S..at 516 (Jackaon, concurring).

The unfalrness is ev1dent when one adveraary attempts to discover the
trial strateg1es,,legal oplnlons_o;ﬂtheor;es of the other, which g1ves
rise to the limited protection giveq to trial preparation materials.
This is also demonstrated by:fﬁexnefee of the Advisory Committee to the
1970 Amendments to Rule 26(b)(3): '
~ On the other hand, the requirement of a special
showing for discovery of trial preparation materials
. reflects the view that each side's informal evaluation
of its case should be protected, that each side should
be encouraged to prepare independently, and that ome
' gide should not automatically have the benefit of the.
detailed preparatory work of the other side. See
Field and McKusick, Maine C1V11 Practice 264 (1959).
Thus, were we trying to question the ;awyers for one of our adversaries
concerning their current trial strategies, or obtain from their files
materials compiled or prepared for trial in this case, we would be
seeklng trial preparation materials and then would be required to show
the "good cause“ requlred by Fed. R C1v. P. 26(b) and case law.

However, a lawyer's mental impressions, concluslons, etc. are

not in themselves "work product" which require a special show1ng.
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Peterson v. United States, 52 F.R.D. 317, 321 (S.D. Il1l. 1971) ("the

language of rule 26(b)(3) clearly shows that protection afforded to

mental impressions, conclusions, opinions or legal theories is limited to

documents that are trial preparation materials"); Abel Investment Co. V.

~ United States, 53 F.R.D. 485 (D. Neb. 1971) (taxpayer could obtain a copy

of revenue agent's report, plus schedules and worksheets because, the

mere presence of mental impressibné, conclusions and legal theories

within the documents is not conclusive.). See also GAF Corp. v. Eastman
Rodak Co., 85 F.R.D. 46, 50 (S.D.N.Y. 1979). |

Even so—calléd.dopinion" work pfédudt; including an attorney's
personal recollections, ﬁoteq, and memoranda;'may be discovered where
consideratioﬁs of public p#licy and a proper administ;ation of justice
militate against nondiscovery of an'attofﬁey'é mental impressions. In re
Murphy, 560 F.2d 326, 336 (8th Cir. 1977). In this regard, the type of
pfoceeding in which diécbvery is sqqght_and the nature and necessity for
the desired materials are relevant considerations. Id. at 336 n. 19.

In this case, Rgiliy-is'nqt_Frfing to obtain the trial
strategies,'legal'opiniong or thé;rigsvbf it?f#dversaries. Rather, it is
trying to aace:;ain the details of thé gegtlement of a lawsuit in 1972
and 1973, and tﬁe meaning of ééfﬁain'ﬁgreeménts entered into in those
years. The parties who_ﬁegoﬁiatgd the dispoéition of the case and the
agreements happeﬁ to be lawyers. We want their intent, an intent that

might have been held by a non-lawyer,-had the-negotiator been a lawyer.
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Peterson v. United States, 52 F.R.D. 317, 321 (S.D. I1l. 1971) (“the.
language of rule 26(b)(3) clearly shows that protection afforded to
mental impressions, éonclusionag'opiniona or legal theories is limited to

documents that are trial preparation materials"); Abel Investment Co. v.

United States, 53 F.R.D. 485 (D. NeB.;iQ?l)(taxpayer could obtain a copy

of revenue agent's report, plua,achedulea and worksheets because, the
mere presence of mental impressidna, conclusions and legal theories

within the doéumEnta:ia not'coﬁcluaiVef). Seeiaiao:GAF Corp. v. Eastman

Rodak Co., 85 F. R.D. 46, so (s D.N.Y. 1979).

Even so—called oplnlon“ work product, including an attorney's
personal rec011ectioaa, notes, and memoranda, may be discovered where
considerationa of.public policy an&-a propér administration of juatice
militate against nondiscovery of an attornmey's mental impressions. In re
| Murphy, 560 F.2d 326, 336 (8th Cir. 1977). In this regard, the type of
proceeding in which discovery is sought and the nature and necessity for
the deaired materials are relevant considerations. Id. at 336 n. 19. |

In this case, Reilly is not trying tovobtain the trial
stfategiea, legal ppinions or theofies of its advaraariea. Rather, it is
trying to ascertain the details of the settlement of a lawsuit in 1972
* and 1973 and the mean1ng of certain agreements entered into in those
years. The parties who negotlated the dlspos1t10n of the case and the
‘agreements happen to be lawyera. We want their 1nten;, an intent that

might have been held by a non-lawyer, had the negotiator been a lawyer.
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As with the attorney-client pfivilege, the party seeking the
protection of the doctrine must show that he meets the requirements
thereof,'including the implicit requirement of confidentiality.

Securities and Exchange Comm'n v. Gulf & Western'Industrieé. Inc., 518 F.

Supp. 675, 682 (p.D.C. 1981). Mbreoyer, even proper assertion of the
doctrine'dogs not automatically breven;'disciosure.

The Murghz test for obtaining "opinion" work pro&uct has been
satisifed in at leést one case in the Eighth Circuit. In American

Standard, Inc. v. Bendix Cofp,, 80 F.R.D, 706 (W.D. Mo. 1978), the

plaintiffg sued for fraud. When the defendant invoked the statute of
limitations, the plaintiff claimed that its attorneys had only discovéred
tﬁe fraud withiﬁ the stdtuté éf limitations. _Thé'défendaﬁt'then deposed
plaintiffs' attorneys on that sﬁbjéct. The court held that, while the
discovery sought was opinion work product, the circumstances were such to
-justify discovery of the-attbrneys kﬁoﬁledge. To deny the defendant the -
opportuﬁity to depose plaintiffs' attorneys would have beeﬁ to Qegy the
defendant the ability to prové its statute of limitations'defense. The
court held furthef that, since fraud is a mixed question of law and fact,
discovery could'nbt be limited to purely factual matters and could delve
into opinions as well. The court concluded that the Code of Professional
Responsibility did not bar an attorney from testifying when his.opinions

were prime.evidence on a critical issue. Id. at 710.

A similar result was reached in Bird v. Penn Central Co., 61
F.R.D.-43 (E.D. Pa. 1973). Defendant raised the defense of laches to

plaintiffs' claim for_reééiésidn. Since plaintiffs had relied on their
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attorney'e opinion,'thefpoint'in timerwhen tﬁe attefney knew there were
grounds for rescission became a, central issue 1n the case. 'Discovery of
opinion work product relat1ng to that poxnt was held to be proper. Id.
at 46-47, ' | '

In evaluatlng the Rule 26(b)(3) test of when material otherW1se

covered by the work product doctrxne is dlscoverable, the court in -

Donovan V. Fitzsimmons, 90 F.R.D. 583 (N.D. Ill. 1981), ruled that

material that was presumptively subjeet to the work product doctrine had
to be produced during discovery where that material dealt with a

"eritical area of inquiry in the case." The court relied upon 4 Moore's

Federal Piaetice, § 26.64[4] (2nd Edition 1§74), for the proposition that
while Rule 26(b)(3) provides.pfotection for work product, "such
protection would not_ecreen informeiion directly at issue.ﬁ'-Lg. The -
analysis of Fi;zsimmons is applicable to the_present Ease. Just as
crucial issues in Fitzeimmons turnedzeh the content of attorneys'
statements eo the defendants, ee-do the crucial issues in the,present
case turn on-the.queetion'of wﬁet the attorneys intended to aecomplish
during the settlement negotiations.

Iﬁ another case in whieh the eourt.was.feced'with.tﬁe queefion

of Rule 26(b)(3), the court in Truck Ins. Exchange v. St. Paul Fire &

Marine Ins. Co., 66 F.RﬂD. 129 (E.D.-?a..1975), held that an atterney's
files in an underlying case were dieeoverable. In that cese; the insurer
of a defendant in an undeflying case broughtlan action against another
insurer in an attempt-to'seek'eonttibution for tﬁe amounts spent in the

underlying case. The defendant requested discovery of the attorney's
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files in'the und;rlying case for purposes of determining whether it was
liable as an insurer and_wheﬁhe: ﬁhe attorney's'séttlement in thé
underlying case had been reasonable. It also Qought to deéose the
attbrney. Once the defendant insufer had'démonstrated that need for the
infoimatioﬁ, the court had no difficulty in degermining tha;-the
defendant had met the test of Rule 26(b)(3). The court noted that the
materials in fhe file and the activities of counsel would be
determinative of several important iﬁsues in the case. Like the court in

Fitzsimmons, the court in Truck Ins. concluded its discussion by citing

Professor Moore and. by holding thaﬁ, since the ‘activities of the attorney’
in thé undeflyihg-lawsuit were_the basis of theiinsurer's defeﬁse in the
case at bar, fhe fiies reiéting fo‘th§se activities would be discoverable
and the attorney would be compel}ed fo Anéwer qﬁestions at a deposition.
66 F.R.D. at 136. | | |

| Since the deponents were-acting as negotiators and advisers to
the City and the PCA duriﬁé the settlement negotiations, the énly way to
find out what they intended to do, and what they éonsidéréd the effects
of the Purchase Agréeﬁent and hold harmless agreemeﬁt to be, is to ask
them. Reilly has no othe; way of obtaining this info:matioﬁ. Thus under

the holdings of the cases cited,”Reilly:has met the test of need for the

informationf See? In re Int'l Syptems.& Controls Corp. Securities

Litigation, etc., 693 F.2d 1235, 1240-41 (5th Cir. 1982).
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D. The City and State Placed In Issue The Scope of
The 1970 Lawsuit And The Intent Of The Parties
In Entering Into The Agreement For Purchase Of
Real Estate And The Hold Harmless Agreement
Thereby Waiving The Privilege. '

Even assuming, arguen&o, fhat'the attorney-clie#t or work
product privileges invoked by the State and the City were generally
applicable here, there is still no valid basis for their'assertion under
the facés of this casef. The City, in its cross-claim against the Stafe
has put into issue the Qhestion pf what‘communications, represeﬁtationa
 and unde:étandiﬁgs-éxi;;e&'betweéﬁ iﬁ‘and the Sta£e with_fespect to the
Purchase Agreement, hold hgrmlesq agreement and the settlement of the
lawsuit. fhé Cit§ hasralsb'sought:a“declarhtd}y judgment from-thié Court
alleging that-the_agtegmggt.was never iqtended'By either thé_City or the
_ State to cover groundwatér ;onﬁaﬁination.

The-Stﬁte, appaféﬁtiy ;anernéd that it too, may be held to have
acquiesced in the settlement, has aupported‘the Ciﬁy's position. See
Affidavits of Sandra S. Gardebring and Dale L. Wikre, A-26, 27. It is
clear from the evidence already obtained thfough'discovery that the étate
and the City were at each others éhroéts concerning the clean up of ghe
. site from 1973 chfough 1977. Then, in 1978, they forged an unholy
alliance against Reilly, clgiﬁing that they were "amending" the 1970
complaint to,inélude grouﬁaﬁater even though virtually all of the
discussions Setween the parfies in'tﬁé early 1970's did include
groundwater. Thus, the State and the City are aﬁ present clearly joint
venturers in their attempt to pfove to this Court that-thé 1972 and 1973

agreements did not involve groundwater.
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when'a'party affifﬁativelyﬂpiacesrin3issue privileged
communicationé_an& ipformation,-making-it relevant to the case, the party
making such an assertion is deemed to have waived the privilege. _'

Pi;ney-Bowes, Inc. v. Mestre, 86 -F.R.D. 444 (S.D. Fla. 1980)§ Haymes v.

Smith, 73 F.R.D, 572 (W.D.N.Y. 1976); Connell v. Bernstein-McCaulay,

Inc., 407 F. Supp. 420 (S.D.N.Y. 1976); Hearn v. Rhay, 68 F.R.D. 574
(E.D. Wash. 1975).
The rationale.underlying the doct;iﬁe of waiver by issue

injection was perhaps best explained By the United States District Court

for the Eastern District of Washinéton in Hegrn'v. Rhay, 68 F.R.D. 574
(E.D. Waéh; 1975). 1In that c#se, a.civil rights éiaintiff-sought to
discover legal advice that had been given to the defendants pertaining:to
the subjec; matter of the alleged civil rights violétioh.. The defendants
claimed that the information was protected by the attorney-client
privilege. The court rejected the defendhnt‘é argument and ruled that
the defendants had waived the privilege by asserting a qualified immunity
defense to the civil'rights claim. The court-explaiﬁed its holding as
follows:

All of these established exceptions to the rules
of privilege have a common denominator; in each
instance, the party asserting the privilege placed
information protected by it in issue through some
affirmative act for his own benefit, and to allow the
privilege to protect against disclosure of such '
information would have been manifestly unfair to the
opposing party. The factors common to each exception
may be summarized as follows: (1) assertion of the
‘privilege was a result of some affirmative act, such
as filing suit, by the asserting party; (2) through
this affirmative act, the asserting party put the
protected information at issue by making it relevant
to the case; and (3) application of the privilege
would have denied the opposing party access to
information vital to his defense. Thus, where these
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three-condltlons exist, a court. should find that the party

asserting a privilege has impliedly waived it through his own
affirmative conduct. :

Id. a; 581. The application_of the doctrihe of waiver by issue injection
is particularly oompelling in this cagse. The actions of the City and the
Stato clearly fall within these guidelines set forth in Hearn. They
allege that the Purchase Agreement,-the hoid harmless agreement and. the
settlement of the lawsuit were mever intended by either the CLty nor the
.State (with whom the City agrees it consulted) to cover groundwater
contamination. . The City has sought a declarato;y Judgment from the Court
80 coo3truing the agreements.' Yét,.the City and State contend that fhe
information relating to tho ci:cums;ances ourrounding the scope of the
lawsuit, the settleﬁeh; orlthé considorations upon which the settlement
was ‘based are.privileged ond are not discoverable, thereby denying Reilly -
access to information which is vital to the preporotion of its defénso.
When parties voluntarily inject into-a_suit'their state of mind, they

waive the protection of the attorﬁeyfclient privilege. Sedco

International v. Cory, 683 F.2d 1201,(8th Cir. 1982), cert. deniéd,

U.s. , 103 8, Cct. 379 (1982). United States v. Exxon Corporation, 94

- F.R.D. 246 (D.C. Cir. 1981).

E. The Voluntary Production Or Disclosure Of Privileged
Communications By Saint Louis Park And The State
Of Minnesota Constitutes A Waiver Of The Privilege.

Both the State and City have voluntarily disclosed to Réilly a
myriad of documents involving the various matters about which claims of

‘privilege have been asserted, thereby waiving those privileges, and



questions pertaining to those-mattors may not now be blocked by privilege
claims,

In a federal question caao,‘evidentiary.privilégeé are '"governed
by the principles of the common lova as they may be interpreted by the
courts of the United Sratoo'in the light of reason and experience.”" Fed.

R. Evid. 501, While state law privileges may be considered, resolution

of the issue is ultimately.a decision of federal law. Lewis v. United

States,'517-F.2d 236, 237 (9th Cir. 1975) See, In re Grand Jury

Proceedings, 517 F.2d 666, 669-70 (5th Cir. 1975).

Consrdérable diversity:outlineo the path taken by the courts in
determining when an otherwise privi}eged communication loses its
priviiege. In some cuses, the fuilure to maintuin confideuce'itaelf'is

held to constitute a waiver of the privilege. United States v. Aronoff,

466 F. Supp. 855 (S.D.N.Y. 1979); In re Horowitz, supra. Other cases

suggest that waiver must_be'intentioual.gnd disclosure voluntary before

the pr1v11ege ceases. .Sée,-Connecticut Mutual Life Ins. Co. v. Shields,
18 F.R.D. 448 (S D.N.Y. 1955) The vasr'hajority of cases suggest that

waiver may be made by 1mp11catxou. Champion-International Corp. v..

International B;per Co., 486 F, Supp. 1328 (N D. Ga. 1980); In re Sealed

Case, 676 F.2d 793 (. C Czr. 1982) Duplan Corp. V. Deerlng Milliken,

Inc., 397 F._Supp. 1146C(D.S,C, 1974); In re Grand Jury Investigation of

Ocean Transportation, 604 F.2d 672 (D.C. Cir. 1979) cert. denied subnom.,

Sea Land Services, Inc. v. United States 444 U.S. 915 (1980). Tasby v.

Unitod States, 504 F.2d 332 (8th Cir. 1974), cert..donied, 419 U.S. 1125

(1975) In fact, proposed Federal Rule of Evidence 511, which was -
preacr1bed and approved by the Uhlted States Supreme Court, states that a

privilege is waived if the "holder of the privilege voluntarlly discloses
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or consents to disclosure of any significant part of the matter'qr
commnication."” While Congress decided to adopt a more genmeral rule (FRE

501), proposed Rule 511 is an import&nt'guidé1ine to the federal law of

privilege. United States v. Mackey, 405'F. Supp. 854, 858 (E.D.N.Y.
1975). |
Accordingly, it is now widely held that the voluntary disclosure .

of privileged communications constitutes a waiver of that communication.

See, e.g., United States v. Cote, 456 F.2d 142 (8th Cir. 1972); Duplan v.

Deering Milliken, Inc., 397 F. Supp. 1146 (D.S.C. 1974); W. R. Grace &

Co. v. Pullman, Inc., 446 F. Supp. 771 (W.D. Okla. 1976). 1In re Sealed

Case, 676 F.2d 793 (D.C. Cir. 1982),

In tﬁe analoéous area of the work produét.&octrine, recent
decisions haveialso indicated that work_product protection is waived by
disclosufe of protected information in circumstances in which the

attorney or client cannot reasonably expect to limit future use of the

communication. In re-Doe, 662 F.2d:1073,'1081 (4th Cir.) cerf. denied;

455 U.S. 100 (1982). Disclosure which occurs in a "free and voluntary"
manner to someone with adverse interests must discharge the privilege.

« « o A privileged person would seldom be found to
waive, if his intention not to abandon could alone
control the situation. There is always also the
objective consideration that whem his conduct touches
a certain point of disclosure, fairness requires that
his privilege shall cease whether he intended that
result or not. He cannot be allowed, after disclosing
as much as he pleases, to withhold the remainder. He
may elect to withhold or to disclose, but after a
certain point his election must remain final.

Gorzegno v, Maguire, 62 F.R.D. 617, 622 (S.D.N.Y. 1973) (quoting 8

Wigqore; supra,-§ 2327, at 636).
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The Pullman case, ciééd above, is illuatr#tive. There,
defendant-Puilmaﬁ voluntarily'pfoduced documents almost four months after
- a Request for Production was served. Notwitﬁstanding the apparently
voluminous amount of discovery iﬁvolved, the court stated that the
' defendaﬁt could have taken the ﬁeéeséary steps to-teﬁove purpoftedly
privileged documents-prior to permitting discovery. The court
reiterated, "One cannot produce documents and later assert a privilege
which ceases to exist because 6f_the prbduction." 446 F. Supﬁ. at 775.

In the instgnt case, Saint Louis Park and the State of Minnesota
have pfo&uéed to Reiliy a number qf do;uménts.. Reilly requested
production of documents in April, 1979. In May of that year, the City
and tﬁe State responded to the réquest with specific ébjectionq. Bo;ﬁ
parties assefted objectibns:télfhe productibn of privileged
'communications. See.gtafe court pléadiﬁgs, Responses to Defendant's
Request for Productsfion.'of'.ul)o<_:i;_'_~;_ng.=.'_nt:s:.-'i May 21, 1979, AFBO, 31, made a part
of this actioﬁ'bnytipulated_prdér'datediqune 24, 1983. Then, in late
June and_dvef éhe~rémaindgr'df 1979; docﬁﬁeng’p;oduction took place. The
majof production took place?du;ing thglgumqgr almost four mqnths'éfter
the inifial Request for Produetién. The State producéd approximately ten
thousand pages in AugustTAnd-th;gCity produced perhépq half that number
shortly thereafter;- | |

The State and City thus had an extended period to review
documenté before production.' Indeed, the documents were in f;ct reviewed
for priviléged matter before ptoductipn. See Lindall beposition_at

103:4~11. Accordingly, the production of those dbcumentb by the City and
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State constitutes a waiver of any privilege which may otherwise have
attaehed.as to them.
Despite the facts surroundiné their produetion, the State and

City have taken the position tﬁst as to certain documents no waiver by
production may be implied andiﬁence objections may yet se'asserted
because the production of the documents was somehow "inadvertent". See,
Eefe, Lindall deposition at 125'8-25' As will be seen; however, this
cla1m of inadventence does not help the City and State here and at any
rate is specious at best.lz/

It is generally recognized that once a cdnfidentiality has been
disclosed, hosever inadvertent, aﬁy presiously existing privilege is

destroyed and cannot be shbsequently asserted. First Wisconsin Mortg ge

Trust - Ve F1rst W1scon31n Corp., 86 F.R.D, 160 173 (E. D. Wisc, 1980)

("1nadvertent" wslver may even extend to documents not produced which
relate to same. subJect matter -a8 documents for whlch privilege was

wa1ved).. See also, In re Grand Jury Invest igation of Ocean

Transportat1on, 604 F.2d 672 (D C. Czr.), cert., denled sub nom, Sealand

Services v, United States, 444 U.S. 915 (1979); Duplan Corp. V. Deering

12/ The State in its brief in response to this motion to compel cites to
the unpublished order of Judge Larson in Overhead Door Corp. v.
Nordpal Corp., No. 4-75-Civ. 523 (D, Minn, 1978), However, this case
adds nothing to the discussion. Indeed Judge Larson confirms that
the rule to be derived from International Business Machines v. United
States, 471 F,2d 507 (2d Cir, 1972) cert. denied 416 U.S, 979 (1974),
is that, before an inadvertence argument may even appropriately be
considered in the context of document production, the production must
have been one forced by an accelerated schedule set by the court. No
accelerated discovery was required of anyone here., Both the City and
State were given several times the length of time that the rule
allows. :
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Milliken, Inc., 397 F. Supp. 1146 (D.S.C. 1974); United States v. Kelsey

- Hayes Wheel Co., 15 F.R.D. 461, 464 (E.D. Mich. 1954). No exception to

the rule is applicable here, as is apparent when the instant case is

compared with Control Data Corp. V. IBM Co:p.,.lﬁ Fed. R. Serﬁ. 2d 1233'-

(D. Minn. 1972), where an exception to the rule was madé;

In- Control Data Corp. v. IBM Cbtp., supfa, 80 million CDC aﬁd 17
million IBM documents were produced. The Minﬁésota Federal District
Court ruled that the privilege ﬁas not waived for these documents; but
only because the massive document discoﬁer& occurred'gnder.a-"
court-ordered, accelerated schedule. 16 Fed. R. Serv. 24 at 1234, 1235,

The Control Data - IBM exception was further explained in Transamerica .

Computer Co. v. IBM Coxrp., 573 F.2d 646 (9th Cir. 1978). There, the

Ninth Circuit obsérved that the productioﬁ of p¥i§i1eged documents had
been “"compelled" by :he;riéorous and'acceleratéd diécovery schedule
imposed by the'Minneaota'dist;ict court. 573 F.éd at 651, lThe_court
held that, "IBM's inadvertent production....of some_priviieged dﬁcuments
does not ébnstitﬁte a waiver... for_tha; éroduction was 'made without

{adequate] opportunity to claim the ﬁrivilege."'ajgl.

The Transamerica court indicated that the IBM discovery '
proceeding was "truly excéptional",and "unique," imﬁlying that only when
discovery is massive, accelerﬁted and_"compelled" should inadvertant
-pfoductioﬁ reverse the implied'waiver AOctrine ﬁhich.is applicable to
freely and voluntarily discloaed_cqmmqnicatiohs. Id. |

- In the instant case, the actions of Saint Louis Park and the

I ; . _
" -State do not measure up to the standards enunciated by Judge Neville in



Control Data Corp. v. IBM Corp, supra. .In fact,'the parties took'over

four months to produce something less than twénty thousand pages. This
volume of documents produéed is minute relative to the mammoth discovery

in Control Data. Moreover, at no time were Saint Louis Park or the State

compelled or forced to.accelerate the initial production requests. In
addition, on many océasions, thé disclosed communications now in question
were produced not oncé, but several times undér independent |
circumstances. For example, in the deposition of Lindall, the State
- objected to questions concerning RTC'éx. 22, 23, aﬁa_27, among éthe;s, on
the ground that thoge'décuments werngrivileged and any prdéuction was
inadvertent. See Lindgll Dgnos.i;_ioh at 109:17 - 110:13, 110:15 - 111:3,
125:8 - 25.' Thége docu;énéé;:howé§;§, were indeﬁeqdently produced two,
five and Ehééél;imbé, i?spe€;iveiy; :Thié*ié evidenced by the document
numbers apfegring on RIC Ex. 22, 23, and 27; which were explained at the
seme deposition by counsel for Reiily.. ie_e_ ‘Lindall Deposition at 137:6 -
'138:5. Multiple productioﬁs_ofidocuments, réviewed before production for
privilege (ggg_Lindall Dééo;ition at 103:4 - 11),.hard1y support a claim
of "inadvertence". l | |

There is a glaring exaﬁplé which e#poseé.the intentiongl and
voluntary productidn and hence Qaivet of priviléged communications. On
October 31, 1979, Wayne Popham, reprgsgnting Saint Louis Park, met with
Edward Schwértzbauer,-dqunéel for Réiiiy. .Their discussion took place in
the Dorsey law offices and related to Popham's mgmorahdum summarizing the
events leadihg'to the City settlemgnfiwith Republic Creosote. (RTC Ex.

85, A-3). Popham displayed no concern for the work product privilege.
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Further, later'correspondence betﬁeen-Popham and Schwartzbauer in&icateb
a continue& willingness to develop gnd.expose-the subject matter detailed
within the mémorandum. RTC Ex. 86, 87, Ar28, 24; see Edward J. |
Schwartzbauer Affidavit hﬁd exhihi;s'attached (A-29) and Popham
Deposition at 40 et seq.). =

rhghgiscqssioq.sf the Poéh;mimemorandum in.the City's.brief is
'nothing-shQ;f.of incrédiblq._ ThéiCiEy_hbw statea.that, had Reilly asked
for it formally, geillg.woqld_bave been given.;he ;ame information as
delivered by Popham fhféugh ﬁiszaiscloaufeldf;the'memorandum to Kaul and
documents referred to therein. 1_35'3:. of City at 28. Presum@bly,ftﬁis
means tbey_now waive their.dbjections, asserted at Popham's deposition,.
that this memorandum and its contents were privileged; (Cf. Dep. of
fopham at 40). The Popham meﬁoranduﬁ; however; both in general and in
particular, reveals information which both the City and the State
cherwise claim is p:ivileged. For example, the memorandum makes the
assertion that in July bf 1971, counsel for the City and the PCA
discussed the case and "agreed that the pollution problems were being
solved by'thg closing of the plant."; RTC Exf.85, p. 6, A-3. Whether or
not thig version is accurate, it does purport Lé reveal the substance of
a discussion between counsel during a period'of alleged joint interest.
Reilly shogld be permitted to'inquire_as to that discussion and to test
the asseftions in the Popham memorandum and tﬁe understandings at the
time.

Similarly, the memorandum asserts that "[a]s_paft of its

negotiating strategy, the City attempted to stress every possible
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negarive about the value of the property. This included expressing

concern about soil conditions." (Id.) Again, whether or not accurate, -

this purports to reveal confidential'"negotiaring strategy".

The memorandum contains several other revelations of

confidences, strategy, work product, and the'like, including:

The assertion that after Reilly indicated it was closing down
its operatlons, "the Clty and the PCA d1scont1nued preparation
of proof in the lawsuxt. (Id. at p. 7).

A statement by the PCA to the City in December of 1971 that the

"saturated ground" at the Reilly site "is a potential source of
ground water and surface water pollutlon, however, to require
the company to remove all ground is unrealistic.”" (Id. at p. 8).

Aasert1ons as to why the City did not, as part of the

--Zsertlement, seek damages from Reilly as a property owner. (Id.).

Assertions as to what advice was given the City by the PCA, and
as to why the City agreed to take the property ‘as is" (gg. at .
p. 9).

Assertions that, after the purchase agreement was signed with
both an "as is" provision covering "any and all questions of
soil and water impurities and soil conditions" and a statement
that the purchase agreement was understood as a means of
settling the issues in the lawsuit (thereby confirming that 'ELJL
and all questions of soil and water impurities" were at issue in
the su1t) "both the City and the PCA expected to dismiss the
suit at the time of the closing." (Id. at pp. 9-10).

Assertions as to the details of discussions in June, 1973
between the City and the State concerning events surrounding the

‘hold - harmless agreement, including the assertions that "[wlhen
.the PCA was contacted to obtain the dismissal of the action that
'was required by the settlement, the staff responded with an

indication that it was not prepared at that time to provide a
dismissal, because the details had not been worked out on the
cleanup to be done by the City on the property," where "the PCA

‘indicated that since the settlement" certain meetings between

the City and the State had not taken place, and that "Republic
Creosote wanted a hold ~ harmless from the City in lieu of a
dismissal by the PCA. This-fact was discussed with the PCA."
(1d. at PP- 10-11) (emphaa1s added).
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The language chosen by Pophaﬁ speaks of the settlement as past tense even
before the hold harmless was signed. Clearly, Reilly has a right to
depose him concerning the facts that .justified that choice of language.

Moreover, in the'correSpondence-following the voluntary

- disclosure of the memorandum and its contents to counéél,for Reilly by

counsel for the City, counsel fof Reilly explicitly reminded Pophém that
“PCA involvement in the settlémeﬁt is an issue." RTC E#. 86,.Ar28; see
also Affidavif-of Edward J. Schwartzbauver, A-29, Mr. Popham answered '
several questions regarding the memorandum (ggg_RICIEx. 87, A-24; see
also Affidavit of Edward J. Schwartzbauer, A-29), specifiﬁal}y
acknowledged tﬁgt the June 14;'1973 meéfing, several détails of which are
-feferred to in the memorandqm, was between Rolfe Worden, counsel for the
City, and Jack Van de North, counsel for the State, and fu;ther Stated
that the people who would ha?e knévledge regarding pfoof of'tﬁe.fact that

as of April 14, 1972, the PCA expected to dismiss the suit included,

inter alia, Eldon Kaul, Robert Lindall and Jack Van de North (all lawyers

.for the State), and that the people who were actually involved in the

June 1973 discussioﬁs between the City and the State referred to in the
memorandum were, for ;hé City, "at least in part", Rolfe Worden (attorney
for the Citj), and for the'PCA, Jack Van de North and Eldon Kaul. (RTC
Ex. 87, A-24), |
"Given the contents of the memorandum from Popham to Kaul, the

context in'which it was disclosed to counsel for Reilly, and, indeed, the
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arguments now advanced by the City, the current claims of attorney-client

pr1v11ege and work product ‘are nothlng more than a sham.13/

The.Saint Louis Park ani-StétejCIaims'pf inadvertent prbduction

. are spurieus in light of the facts of this case. It would be manifestly

unfair and unfeeiistie to"permit the eseerted privilege as to those
communlcatlons and subJect matters which have been examined and. used over
tte past several years. These matters have been 1nJected as issues in
the case and the éarties cannot now be heard to assert presumed
privileges which have in any case.been waived.

- Courts are particularly skeptical of permitting the.assertion of
the attortey-client ptivi}ege by a party_whee that party seeks to

introduce some otherwise protected material in its own behalf. In

Computer Network Corp. v..Spohler,'95 F.R.D. 500. (D.D.C. 1982), an
attorney-officer of a eorﬁorate party to the-lewsﬁit had submitted a
factual affidavit to.the court in support of a motion. The affidavit
spoke to the merits of aﬁ iseﬁe in the case, aﬁd’the opposing party
sought later to depose him concetning the factuai basis of the assertions
in the affidavit. When objeetions'based'on privilege wete raised, thel
party seeking discovery moved for an order to compel answers. The court

granted the motion, observing:

lgj—NOte also in this regard the statement in Appendix F of the City's

Brief that it is now prepared to allow Mr. Popham to testify as to
when he first became aware of the City's concern for well
contamination. The City thus recognizes that the date at which its
lawyer first became aware of a relevant fact is not itself a '
privileged fact. Despite this, however, it continues to refuse to
respond to similar inquiries concerning whether or not one of its
lawyers was aware of a certain fact by a given date. (See, e.g.,
Appendix A-D to Brief for City).
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[E]lven if the communications came within the
attorney-client privilege, this Magistrate concludes
that the privilege was waived. A party cannot
voluntarily disclose facts in his favor before a
judicial tribunal, when they are helpful to his cause,
and then invoke the attorney-client privilege as a
shield to prevent a séarching inquiry so that a court
may determine the truthfulness of the facts initially
presented. A litigant cannot convert the privilege
into a tool for selective disclosure. The Permian
Corporation, et al. v. United States, 665 F.2d 1214
(D.C. Cir. 1981). Accordingly, Mr. Schott at a :
continuation of his deposition shall be required to
answer questions concerning the factual basis for the -
factual representations in the affidavit executed by
him and submitted to the Court...

95 F.R.D. at 502-503. See also, Garfinkle v. Arcata Nat'l Corp., 64

F.R.D. 688 (S.D.N.Y. 1974). Where an affidavit of-an attorney is
submitted to the court on behalf df his client, yhich affidavit purnorts
to be based on information received by him as-en attorney for his client,
as Lindall did explicitly in his 1978 affidavit, and as he and Van de
North implicitly have in their 1983 affidavits, any existing

attorne&-client privilege is waived. $See Trans World Airlines, Inc. v.

Hughes, 332 F.2d 602, 615 (2d Cir. 1964), cert. dismissed, 380 U.S. 248

(1965); Gorzegno v. Maguire, 62 F.R.D, 617, 622 (S.D.N.Y. 1973),

. The weakness of the State's position is apparent in its respomse

to its use of affidavits by Lindall and Van de North. Its attempted

distinction of Computer Network Corp. V. Spohler, 95 F.R.D. 500 (D.D.C.
1982), that the affidavit there ﬁgé nsed "affirmatively", is no |
distinction at all, and eettainly-ndt one that makes any relevant
difference. ihe'Stete cetteinly deed}the.taetually conclueory affidavits

of Lindall and Van de North affirmatively in support of 1ts motion for

summary Judgment. It certainix.used the-i278 Lindall affidavit
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affirmatively to gee its complaint amended in the State Court action.
And even if these were used solely to "defend" on an issue raised by
another party, the point is that they were in fact used at all. They
represent a conscious decision thrice made on the part of the State to

utilize its former iawyers to testify as to facts such as settlement vel

non in a conclusory fashion, rather than heve_someone else do it. The

State's own repeated use\of lawyen ;eatimony mekes its complaints against
Reilly's desire to eeeeftain the?fects behind_that'teetimony'ning hollow.
Nor are these iaWyer”effidevits the only example of an
1nconsxstentlassert1on of the pr1v11eges clalmed. In the deposition'of

Worden, to cite another example although counsel for the State and the

City had otherwzee generally obJected ;o_use;of exh1b1ts refleoolng
communications between counsel for the State and for the City, no
objection was ‘voiced b& either of them to inclueion in ‘the record or
questions concerning RTC ex. 63 and 64, letters between Worden and Eldon
Kaul, the Special Assistant Attorney General who succeeded Van de
North,l&! concerning conditions aceeptabie to the PCA fot ; formal
oismissal'of the litigation. See Worden Deposition at 27:3.- 29:10,

30:3-12, 31 6 - 17.

The przncxples of exceptxon and 1mp11ed waiver apply to the work

product doctrine as well, See, e.g.,'In re John Doe Corp, 675 F. 2d 482

(24 Cir. 1982) United States v. Nobles, 422 U.S. 225 (1975); Appeal of

14/ The Deposition of Eldon Kaul has been noticed by Reilly, but the

State has objected to the taking of the deposition, and the parties
agreed to postpone the matter pending future developments, 1nc1ud1ng
this Court's rullng on the instant motion to compel.
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Hughes, 633 F.2d 282 (3d Cir. 1980); cf. United States v. AT & T Co., 642

F.2d 1285, (D.C. Cir. 1980). (A party waives its work product protection
in ecivil litigetion 1f it discloses the pr1v11eged material to anyone
w1thout 'common interest in developing legal theories and analyses of

documents ***.,") The court in In re Sealed Case, 676 F.2d 793, 818 (D C.

Cir. 1982) states:
A simple principle unites the various

applications of the implied waiver doctrine. . . .

[t]he purpose of the attornmey-client privilege is to

protect the confidentiality of attornmey-client

communications in order to foster candor . . ..

Disclosure is inconsistent with confidentiality, and

courts need not permit hide—and-seek manipulation of .

confidences in order to foster candor.

The purposes. of the work product pr1v11ege are

more complex, and they are not inconsistent with

selective disclosure == -even in some circumstances.to.

an adversary. Yet at some point acceptsble tactics

. may degenerate [and become] 1n1m1csl to a healthy -

adversary system..v . .

As a review of the deposition transcripts will reveal, the
questions to which the State and City objected were in large part either
questions which directly inquired'about the contents of the documents
produced by the City and State or questions on the subJect matter of
those produced documents "and disclosed communications. See Appendices A,
B, C, D. Having produced those documents to Reilly, neither the State
nor the City had any right to object to the inquiries made, and Reilly
had every right to make them. The witnesses should not have been

instructed not to answer, and they should now be compelled by this Court

to do so.
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| CONCLUSION
Fof allzof'the quegoing feasons; the motion of Reilly Tar &
Chemical Corporgtion to coméel aﬁswefa should be granted, and Reilly
should be-awarded tﬁe expenées apd attorneyg' fees to which it is -

entitled under Federalhque of'Civil Procedure 37.

Dated: April 20, 1984,

Respectfully submitted,

.James E. Dorsey III

Renee Pritzker
2200 First Bank Place East
Minneapolis, Minnesota 55402
- Telephone: (612) 340-2600

Attorneys for Reilly Tar &
Chemical Corporation
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11:16
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-. APPENDIX A

- Citations to Deposition Questions

Relating to the Scope of the 1970
- Lawsuit and Objections Thereto

Deposition of Lindal

1

33:11 - 33:15 . 40:19

1 34:13 - 34:18° 41:6
34:20 - 35:5 42:25
36:11 - 36:22  43:17
'37:;; -37:20  44:10
38:5 .- 38:12  44:17

39:6 - 39:8 48:9

54:10

‘Deposition of Macombe

r

10:5 - 10:15
10:17 - 10:20

DepoSitioh of Popham

20:16 - 20:19
22:17 - 22:19'-
722:21 } 22:25
69:24 - 70:14 . -

133:25 - e

41: 4.

41:15

43:15
44:8
44:15
45:2
48:14
54:15

 Deposition of_Wikre. .

54:17 - 54:20

- 54:22 55:11

59:16

59:23
60:22

61:21

67:9 67:15

67:17

67:22
116:1 -116:10



'Appendix A
Page Two -

Deposition of Johannes

128:4 - 128:9 9 170:12 - 171:3

Deposition of Wiik

66:7 - 66:25

Deposition of McPhee

117:11 - 117:21 | © 150:7 - 151:3

150:1 - 150:5



| * APPENDIX B
Citations to Deposition Questions

Relating to. the Hold Harmless .
Agreement and Objections Thereto ..

Deposition of Worden

20:7 - 20:8 S 22:14 - 22:19
20:10 - 20:12 ' 22:21 - 23:6
20317 - 21:17 . 24319 = 25:5
21:19 - 21:23  25:25 - 2633
21:25 - 22:7 I 55:25 - 56:1
22:9 = 22:12 | o -

Deposition of Popham

56:10 - 56:15

Deposition of Wikre

85:3 < 85:7 135:23 = 136:13
118:25 - 119:13 | 161:22 - 162:11

120:1 - 121:6



APPENDIX C

Citations to Deposition Questions
Relating to the Purchase Agreement
and Objections Thereto

Deposition of Lindall
140:24 - 141:7 | 141:18 - 142:10
141:10 - 141:15 142:12 - 142:16
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